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Foreword to the 2006 Edition
When the English language version of Prison On Trial first appeared in 1990
it was widely recognised as one of the most penetrating analyses ever
published on the problem of imprisonment. In a style which is succinct and
highly readable, Thomas Mathiesen, the distinguished sociologist, marshals
a wealth of evidence from a wide range of international sources. He
concludes that the prison does not have a defence, and in terms of its own
purpose it is a fiasco. The questions posed by the author about the survival
and expansion of the prison have become even more pertinent at the start
of the new century. That the 'fiasco' of imprisonment is so stubbornly
sustained demands urgent exploration which extends beyond rational
discourse and, he suggests, into pervasive and persistent belief systems.
Mathiesen powerfully demonstrates that as one defence of the prison
fades another emerges. The recent renaissance of rehabilitation within the
prison is addressed but he concludes that this still falls far short of
providing a convincing justification. In this new edition he draws attention
to the increasingly intermeshed penal and surveillance systems. He rightly
emphasises the rapidly expanding control networks within the context of
international terrorism. To these broad concerns might be added the further
integration of the
prison with community sentences and
supervision/surveillance arrangements after release. The growing
proportion of the sentenced prison population that can be accounted for in
terms of breaches of court or post-release imposed conditions is just one
measure of this contemporary feature, especially notable in the United
States and Britain.
Characteristically, Mathiesen is not content to rest upon critique, and his
delineation of an alternative public sphere suggests potent sources of
resistance to the contemporary expansionist mode.
In publishing this new edition, with its added Epilogue, the editors at
Waterside Press are sure that Prison On Trial will reach a new generation of
students and practitioners as well as addressing concerns held by general
readers about the threat inherent to burgeoning prison systems.
Mathiesen's urgent message is clearly one that extends beyond the
United States and Europe to many parts of the world, such as China and
India, where the issues he raises need to be addressed before the pressures
of exponential growth take hold.
Andrew Rutherford
Editor, Waterside Press Criminal Policy Series, October 2005
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Preface to the 2006 Edition
Once more I have looked through· the text of the second English edition of my
book Prison on'Trial (2000). Once more I have been struck by the relevance and
'modernity' of the content. Prison is still a major institution of control and pain
in our society. All of the arguments against prison are just as forceful as they
were years ago.
One feature is for obvious reasons missing in the second English edition, and
added here: the events following in the wake of 11 September 2001. From
bloody 11 September 2001 in New York and Washington DC to bloody 7 July
2005 in London, a series of events happened, impinging directly on the prison
issue. A string of terrrorist acts took place during those years. And a
concomitant string of transnational surveillance methods of the most modem
kind were developed. We had terrorism as well as surveillance long before the
2000s. The development was gradual. But after September 11 both 'sides of the
coin' made gigantic leaps ahead.
Towards the end of the postscript to this book, I have gone into this a little
bit. The great surveillance systems which are developing are not particularly
successful in preventing terrorism. But they are successful, if you will use such a
word, in threatening basic civil rights throughout Europe, or throughout the
world. Prison now increasingly exists within an integrated network of control in
society, making up a total control system.
But fortunately, there is also opposition. More about this later. As well as the
new Epilogue, I have made a number of lesser but important revisions along, the
way. I am glad to see the book out in Norwegian, Danish, Swedish, German,
Italian and English and now being published in Chinese.

Thomas Mathiesen Oslo, October 2005

Preface to the 2000 Edition
During the 1990s the prison populations in Europe and the United States have
continued to grow. In particular, the growth in the United States has been
spectacular, approaching a national catastrophe of huge dimensions. Prison as a
solution is increasingly being taken for granted, and not questioned.
As I point out in this book (see the Postscript) the mass media bear a heavy
responsibility for this. The way in which the entertainment industry of television has
transformed crime and prison to entertainment objects, thus corroding our doubts
and worries about the prison solution, is particularly important.
But the mass media, though setting the stage and the major agendas, are not
alone in bearing responsibility. Rather than taking research findings and principled
argumentation into account, leading political figures today increasingly and
willingly adjust themselves to the agendas set by the mass media, reinforcing and
legitimizing them. In the area of crime and prisons, politics is thus lifted out of the
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hands of those knowledgeable about prison life, and out of the hands of more timid
bureaucrats, and shaped in a subtle interaction between the mass media and the top
political elite, resulting in an increasingly populist criminal policy. Because of the
massive filtering of information which takes place through the mass media
entertainment industry, this should not be confused with a democratic development.
As I am writing these lines, an excellent example of the interaction, and of the
a4justment of the political elite, passes across the front pages and the television
screens in Great Britain. A memo written by prime minister Tony Blair in the spring
of 2000 has just been leaked to The Times and the Sun. The prime minister is worried
that his government is 'somehow out of touch with gut British instincts'. 'On crime',
he says, 'We need to highlight the tough measures ... and I, personally, should be
associated with it' (my italics). The only thing that makes this event special is that a
prime minister's tactical populist adjustment to the mass media agenda· is made
public for all to see through the leak. Usually it is not.
In such times, it is important to raise anew the rational arguments against
prison. All of the arguments against prison which were presented in the 1990 edition
of this book are only more relevant as we are entering the 2000s. In this 2000 edition
I have added a lengthy Postscript since 1990. That research only substantiates further
the fiasco of the prison.
Special thanks go to Professor Andrew Rutherford of the University of
Southampton for his support in having the second edition published and to Mark
Telford for his work on the index.
Thomas Mathiesen Oslo, 2000

From the Preface to the Original 1990 Edition
The 1980s have seen a spectacular growth in the prison populations in Western
Europe and North America. With the exception of a few countries, prison figures
have been continuously climbing, and new prisons have continuously been opened
to meet the increasing number of prisoners. Entering the 1990s several countries,
notably Great Britain and the United States, have witnessed a new and much more
central emphasis placed on the prison as a mode of punishment in society.
This development raises more forcefully than ever the question of the
defensibility of prison. Does prison in fact have a defence as a major type of
punishment and sanction in modem society?
This is the core issue of this book. Throughout penological, sociological and
criminological literature, a great deal of evidence exists which illuminates this
question. The evidence, however, is scattered and constitutes the semi-secrets of
professional researchers in this area. In this book, I try to collect the evidence from a
wide range of sources, thus taking stock of the prison as a mode of punishment...
I wish to express my sincere gratitude to members and participants in the
Norwegian prison organization KROM-Norwegian Association for Penal Reform,
for continuous stimulation and support during the preparation of the Norwegian as
well as the English version of the book. A special thanks goes to Dr. Russell Dobash
of Stirling University for his great interest and support during the critical initial
phase of preparing the English version.
Thomas Mathiesen Oslo, 1990

CHAPTER 1
Prison: Does it have a Defence?
THE PRISON: A SYSTEM IN GROWTH
'The phenomenon has European dimensions.' Thus wrote Michel
Foucault, in 1961, about the sudden and rapid growth of the new
institutions of confinement in the 1600s, institutions which brought tens
of thousands of people behind walls within a few decades. In his book
on the topic, he called the major chapter on the growth of the new
institutions 'The great confinement' (Foucault, 1967, Ch. 6).
That title, 'The great confinement', could well be used about the
European prison situation of our own time, the late 1900s. And though
precise comparisons of numbers and proportions cannot be made, it
could be said too that the phenomenon, in the late 1900s, has 'European
dimensions'.
In our own time, as in the 1600s, the large, central Western European
countries take the lead in a spectacular growth in prison populations.
Add to this North America, and the scene of our own time is more
complete.
Figure 1.1 shows the increase in prison populations between 1970
and 1985 for four selected large Western countries-the United States,
England and Wales, West Germany and Italy. The United States takes
the lead, with an increase from about 180 prisoners per 100,000
population in 1970 to a little under 320 in 1985, an increase of about 106
per cent over fifteen years. This includes federal, state and local prisons.
For the state prisons alone, the increase was even more marked-156 per
cent (based on Rutherford, 1986: 49). England and Wales shows an
increase from under 80 to close to 100 per 100,000. The figures for
England and Wales are all the more serious because figures went down
during the early 1970s, to a low of a little over 70 in 1974. We shall
return to this temporary trend in a moment. Suffice it here to say that it
means a major growth in English/Welsh prison populations over a few
years. Italy shows an increase from a little over 40 to over 70 per 100,000
during the period. This is close to a doubling of the prison population
over a period of fifteen years. Though Italy has shown a decrease after
the period (see below), the only country among these four which shows
a reversal of the trend during the period is West Germany, with a
marked increase up to 1983, but an interesting and major drop after that
year.
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Figure 1.1 Average number of prisoners per 100,000 inhabitants for the
United States, England/Wales, West Germany and Italy 1970-85
Source for the United States: Rutherford, 1986: 49. Figures only for 1970, 1978 and 1985.
The figures comprise federal, state and local prisons. For figures only comprising
federal and state prisons, see Austin and Krisberg, 1985: 18.
Source for England and Wales: for 1970-84: Prison Statistics England and Wales (1977 and
1984), London: HMSO. For 1985: Sim, 1986: 41.
Source for West Germany: for 1970-84: 'Strafvollzug 1984', Rechtspflege Fachserie 10,
Statistisches Bundesamt Wiesbaden. For 1985: information from Statistisches
Bundesamt Wiesbaden.
Source for Italy: for 1970-82: The Prisons in Italy: History, Development, Perspectives
(1985), Minestero di Grazia e Guistizia, Ufficio Studi, Ricerche e Documentazione.

Why the drop in West Germany? The process started with remand
prisoners in 1982, was followed by juvenile prisoners in 1983 and adult
sentenced prisoners in 1985 (Feest, 1988). The shift cannot be explained
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by the unemployment rate (which has increased dramatically rather than
decreased). It can only be explained marginally by demographic factors
(there are currently smaller birth cohorts, but any major effect of cohort
size could only have reached adult criminal courts in 1988 at the earliest).
The crime rate cannot explain anything (it has increased, or, for
imprisonable offences, only decreased slightly). There have been no
major changes in legislation (Feest, 1988: 4-6). The reduction, Feest says,
is therefore attributable to changes in the practice of prosecuting
authorities and/ or judges. He emphasizes the prosecutors in particular,
and speculates about whether the long tradition of academic critique of
remand, a growing number of ambulatory alternatives with an educative
function in relation to prosecutors, and the movement against prison
construction channelled through the Greens, may be important
background factors explaining increasing restraint on their part. Now,
these background factors are partly present in other countries as well.
Could their particular activation in the German context follow from
Germany's dark political experience in the fairly recent past, an
experience not shared (or not to the same extent) by other countries,
which warns seriously against an unlimited growth of the use of physical
power on the part of the state? We do not know, but sentencing practice
at least seems to be a factor, partly keeping figures in check.
But West Germany is the deviant case for the period concerned, not
only compared to the other three countries in Figure 1.1, but compared to
other large European states. Furthermore, the pressure on the prison
systems has also been great in smaller European countries, such as
Sweden, Denmark and Norway. Prison administrators have been greatly
concerned with the overload in Scandinavian prisons. In Norway, the
pressure has not led to a significant increase in the prison population, but
to a very sizeable waiting list: you now have to ~queue up' to serve your
sentence. The country has about 2,000 prisoners at anyone time, and-in
1985-about 6,500 on the waiting list. The waiting list increased by 49 per
cent between 1981 and 1985. Of course, there are priorities in the queue:
drug offenders and violent offenders do not have to wait. Yet the list
does not include only minor criminals. Thus, in late 1985, about 52 per
cent of the queue consisted of people who had not been convicted for
drunken driving (at the time, driving with an alcohol concentration of
0.05 per cent automatically implied three weeks or more in prison).
Finland is the only Nordic country with a steady decline in its (high)
pri$on figures during the period.
For Western Europe, a condensed general picture of the development
can be given. For the member states of the Council of Europe, the prison
figures for 1 February 1986 have been calculated with a basis of 100 on 1
February 1983 (Council of Europe, 1986: 27). Only four states showed a
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decrease from the base of 100 in 1983: Austria to 95, West Germany to 91,
Malta to 89 and Sweden to 85. The decline in Sweden was temporary,
caused by a change in release practice in 1983 (see pp. 84-6). For all other
states where information was provided, a greater or smaller increase
could be seen: Belgium to 119, Cyprus to 110, Denmark to 109, France to
122, Greece to 109, Ireland to 145, Iceland to 106, Italy to 120,
Luxembourg to 116, The Netherlands to 124, Norway to 103, Portugal to
183, Spain to 104, England/Wales to 105 and Scotland to 108. Altogether,
this amounts to fifteen member states. It should be mentioned that three
of these, Belgium, Cyprus and Greece, showed a provisional peak in
1984, with a subsequent decline to 1986. However, the main overall
tendency is very clear.
Above, we have brought the figures up to 1985 or early 1986. We
should note that the overall tendency has continued in the latter part of
the 1980s. In absolute numbers, West Germany, Italy, Turkey, Portugal
and Malta showed a decrease between 1985 and (approximately) 1987.
Denmark and Norway were fairly constant (for Norway, however, note
the large queue mentioned earlier). But England and Wales, France,
Spain, Belgium, Sweden, Greece, Ireland, Luxembourg and Cyprus
showed an increase. Only three states showed a stable decrease from the
early part of the 1980s to 1987: West Germany, Turkey and Malta
(Council of Europe, 1987: 19-20). The total growth in absolute numbers
for member states in the Council of Europe, excluding Austria, Iceland,
The Netherlands, Switzerland and Turkey, between 1971 and 1986 is
shown in Figure 1.2 (the necessary data for Austria, Iceland, The
Netherlands and Switzerland are not available; Turkey is omitted due to
special features of the Turkish situation). The overall development for
Western Europe has also continued beyond 1986/87: between 1 February
1987 and 1 February 1988, a clear majority of eleven out of nineteen
countries within the Council of Europe showed an increase in their
prison populations: Iceland (with 13.3 per cent), Italy (8.4 per cent),
Cyprus (8.3 per cent), Sweden (7.8 per cent), Spain (7.2 per cent), Greece
(6.1 per cent), Luxembourg (5.8 per cent), France (4.1 per cent), Ireland
(3.2 per cent), Federal Republic of Germany (3.1 per cent; in contrast to its
long-term decline), and the United Kingdom (2.3 per cent). In three
states, the figures were relatively stable: Belgium (0.6 per cent), Denmark
(-0.2 per cent), and Portugal (-1.7 per cent). Five countries saw a drop:
Turkey (-2.5 per cent), The Netherlands (-4.0 per cent), Norway (-6.0 per
cent; note again, however, the large queue), Austria (-6.4 per cent) and
Malta (-25.3 per cent); Council of Europe, 1988: 18). Though it should be
noted that detailed comparisons between countries are a hazardous
business due to differences in registration practices, the general tendency
is clear. For the United States it may be added that by 1989, the state of
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California had reached 570 prisoners per 100,000 inhabitants (and 255 on
death row; information provided at IV International Conference on Penal
Abolition, Kazimierz Dolny (Warsaw), May 1989).
240
Populations at 1 January (in thousands)

230

220
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200

190
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1975
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Figure 1.2 Changes in prisoner numbers in Council of Europe member states
since 1970 excluding Austria, Iceland, The Netherlands, Switzerland and
Turkey
Source: Prison Infonnation Bulletin, Council of Europe, No. 9, June 1987: 18

The growth becomes all the more significant if it is viewed in a
somewhat broader context. Four features should be kept in mind.
First, the growth implies that conscious efforts, made in several
Western countries during the 1970s and the early part of the 1980s, to
change the course of development of the respective prison systems, were
quickly and easily overcome by other forces. The mid-1970s saw a
decline and to some extent a reversal of the growth tendency in prison
figures. For example, a decline could be seen in several states in the
United States, in England and in Sweden. At the same time, conscious
efforts were made to channel convicted individuals into alternative
measures, and in several countries-such as Sweden and Norway-the

14 Prison on Trial

political administration in the area of criminal policy was distinctly
liberal, with ministers of justice having liberal convictions or inclinations.
The early 1980s saw attempts, in Sweden and Denmark, to halt prison
increase by, inter alia, changes in release practices and in maximum
sentences (for more details, see pp. 90-2 and Chapter 6 below). These
efforts and tendencies were rather quickly superseded by later
developments in Sweden and Norway, with the political 'fall' of liberal
cabinet ministers.
Secondly, if the growth of the prison systems between 1970 and the
latter part of the 1980s is seen in a broader time perspective, two major
trends appear. Together, the two trends form a general picture. On the
one hand, in some countries the growth dates from before 1970. This, for
example, is the case for England/Wales, where an important increase
took place before 1970, and where the prison population per 100,000
population was about 32 in the 1930s, as opposed to a little less than 80 in
1970 and 96 in 1985. In England/Wales, then, the growth is a part of a
long-term trend. On the other hand, in some countries the growth
superseded major falls in prison figures before 1970. This is the case for
Italy, West Germany and Norway. In Italy, new legislation concerning
pardoning was introduced in 1970, bringing prison figures down to the
lowest number since records have been kept (1860). In West Germany,
the number of short prison sentences was significantly reduced prior to
1970, also bringing prison figures significantly down. In Norway, public
drunkenness was decriminalized in 1970, resulting in the release of a
large number of alcoholic vagrants, who had spent years in forced labour
camps within the prison system, again bringing overall prison figures
down. The subsequent increases in prison figures mean that with the
possible exception of West Germany, reforms of this kind were more
than neutralized by later developments.
One reservation should be made: however overcome by later
developments, some of the reforms, prior to 1970 as well as later, did
contain interesting evidence in terms of finer details pointing to the
possibility of change in prison policy and figures. We shall return to
some of this evidence in the final chapter (Chapter 6).
But as an overall conclusion, it may be said that the present growth
has either been part of a long-term trend, or been of such strength that
even major reforms prior to 1970 have been cancelled out as far as effect
goes.
Thirdly, in several countries the growth has led to appalling prison
conditions. The doubling of prison figures in Italy between 1970 and 1985
meant extensive overcrowding. The growth in England/Wales and
France, as well as several of the smaller European countries, has brought
about the same result. For the United States, conservative and reputable

Prison: Does it have a Defence?

15

Time magazine had this to say about prison conditions as early as 1983 (5
December):
This spectacular increase has created appalling living conditions for many
inmates, who are sleeping in gymnasiums, day rooms, corridors, tents,
trailers and other forms of makeshift housing. Until early November, 170
prisoners were sleeping on the floor of a gymnasium at Illinois' Centralia
Correctional Center. And Maryland, with one of the country's most grossly
crowded systems, is bunking prisoners in basements, recreational areas,
temporary buildings and 'anywhere they'll fit', according to an official.

Fourthly, the growth in prison figures has-in varying degrees in many
countries-been followed by major building programmes in the prison
systems concerned. The building programme in the United States became
a public issue in the early 1980s, when, to quote the same cautious
source, Time informed its readers (5 December 1983) about 'A growing
crisis behind bars', and about the fact that 'New prisons cannot be built
quickly enough to accommodate all of the new inmates . . . The
construction bill alone is enormous: about $4.7 billion in prison and jail
construction is planned across the country over the coming decade,
including $1.2 billion for 16,500 new cells in California and $700 million
for 8,800 in New York'. The sums, in other words, are extremely large.
An important development in the United States is the advent of private
prisons. The market mechanism, with an emphasis on profit, is currently
in the process of penetrating a prison system under pressure. In
England/Wales the autumn of 1985 saw the planning of sixteen new
prisons, with total costs of about £500 million (1983 value). Twelve
thousand new prison places were planned (Sim, 1986: 42). The
programme has been characterized as the 'biggest-ever jail-building
programme' in England (The Evening Standard, 23 November 1983: 5). For
the smaller European countries, the building programmes are more
modest. But they are usually there, with prison construction for example
in Sweden, Norway and Holland.
The growth of the Western prison systems, and the four features
mentioned here which expand on the growth, add up to a conclusion. In
terms of statistical developments, living conditions, and construction
programmes, there are significant differences between Western prison
systems-as there are in terms of size, with a range from 45-60 inmates
per 100,000 in Holland and the Scandinavian countries through 100 per
100,000 in England/Wales to far more than 300 in the United States.
Despite these differences, which should be given their due emphasis, a
change appears to be taking place as far as the role of the prison goes: the
importance of the prison, as a sanctioning mechanism, seems to be
increasing. With some exceptions, the phenomenon seems to be general
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throughout the West. In some countries, notably the United States and
Great Britain, the increase is staggering.
The growth of the prison systems raises a new question: why the
growth?

WHY THE GROWTH?
The question is complex. It is not easy to give an unequivocal answer.
But some explanations may be ruled out, at least as major explanations,
and others given credibility. Three possibilities will be briefly reviewed.
The first is that the increase follows from an increased crime rate,
notably an increase in registered crime. With the courts as an intervening
mechanism, the registered crime rate is presumably automatically
reflected in higher prison figures. There are several problems with this
explanation. Two may be singled out.
For one thing, we have solid empirical examples showing that the
registered crime rate may go up while the prison rate goes down, and
vice versa. West Germany today partly provides an example of the
former possibility (see p. 11). The 1970s provide a good example of the
latter: in many countries-notably in Scandinavia-the crime rate
showed a rapid increase during that decade, while prison figures were
failing or at least constant.
For another, the crime rate is not unequivocally increasing at present.
In the United States, the national crime rate was dropping in the early
1980s, while prison figures were soaring (Moerings, 1986).
An automatic reflection of the general crime rate in prison figures, if
it had occurred, could have been interpreted as a consequence of political
decisions: it would have implied that the countries concerned simply
followed the same criminal policies as earlier. Put differently, even such
an automatic reflection would have been a result of political decision
making-an often overlooked fact. However, since an automatic
reflection hardly exists, even more clearly political interpretations are
near at hand.
A second possibility is that a change has been occurring in the
pattern of criminalization. New behaviour patterns may have been
drawn into the criminal policy orbit and criminalized, or criminalized
more harshly. This seems to have happened in several European
countries as far as drug offences go. Increased criminalization and
harsher legislation/sentencing· practice in relation to drug offences has
apparently been of great importance in countries like Holland (de Haan,
1986) and Norway (Falck, 1987). For example, Norway recently (1982)
changed its classification of drug use from misdemeanour to felony
(jorseelse to forbrytelse), thus increasing the degree of criminalization.
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Within a few years, the maximum penalty for drug-related offences in
Norway has increased from ten through fifteen to twenty-one years of
imprisonment (see also pp. 122), a fact which his influenced sentencing
practice in a major way. Of course, drug-related offences as such,
reflected in the registered crime rate, have also increased. But without
the increase in criminalization, and without the above mentioned
spectacular increase in maximum sentences (which is all the more
spectacular in view of Scandinavia's relatively low punishment level),
the significant increase in the number of long-term drug offenders in
prison would certainly not have occurred to the same extent. And that
number clogs up the system, and is in a major way responsible for the
Norwegian queue.
A third possibility, which does not exclude the second one, is that a
general increase in the punishment level has occurred across several, or
some, offence types. There is evidence to suggest that this has happened
in several countries, partly through legislation, partly through sentencing
practice, partly through both. It seems to have happened for example in
the United States. Mandatory sentencing legislation, stipulating that
offenders convicted of certain crimes, or of a succession of crimes, must
go to prison, is part of the pattern. For example, the prison explosion in
the state of New York may partly be viewed as a result of a 1978 law
requiring judges to imprison all violent-felony offenders. At the same
time, minimum prison sentences have been significantly increased in
many states. In Norway, the number of long-term unconditional prison
sentences, which for that country means one year or more, has increased
significantly from 1981 on, as opposed to the shorter sentences, which
have stagnated (B0dal, 1984; with supplementary data in Mathiesen,
1987: 36). The number of drug-related offences with long sentences may
partly, but probably not wholly, account for this. There seems to be a
general tendency, also in Norway, towards a higher punishment level for
several offences over and above the drug-related ones.
Of the three explanations given so far, the first-the automatic
reflection theory-has been more or less ruled out, whereas the second
and the third-new criminalization patterns and a generalized increase
in punishment level-have been given credence. As already suggested,
different countries probably vary in terms of the latter two explanations.
On this level of analysis, it may therefore be said that there is no one
'cause' behind the institutional growth pattern. But on a more
generalized level, the two explanations have something in common:
whether through new criminallzation patterns and/or more or less
across-the-board stiffer legislation/sentencing practice, the implication is
that a tougher criminal policy, with more active use of prison as a
response to criminality, is behind the growth. In one form or another,
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then, a more severe criminal policy, with more relentless use of prison,
seems to be an underlying pattern in a wide range of Western countries.

A NEW STAGE IN THE USE OF PRISON?
In several countries the institutional growth pattern is so marked that one

wonders whether we are entering a new stage in the use of prison.
When asking this question, we should note immediately that the
prediction of institutional development is a hazardous business. The
history of institutions is full of examples of predictions that proved to be
false. One example is the development of prisons in Norway in the 1800s.
As a consequence of the change from corporal punishment to prison
towards the end of the 1700s, prison figures showed a spectacular
increase during the first part of the 1800s. Responsible authorities,
predicting continued increase, were greatly worried, and during the
1840s an extensive building programme was launched. But after the mid1840s, figures again declined significantly, and continued to do so until
1900. From then on, figures were fairly stable for many decades, in fact
during most of this century.
As we shall shortly see, however, the concept of 'stages', and the
possibility that wOe are entering a new stage of penal development, may
usefully be introduced without implying that prison figures will continue
to rise more or less indefinitely. Irrespective of the difficulties of
prediction, a new stage of development in a sociological sense may be
hypothesized.
The prior development of Western penal institutions, and the growth
of such institutions, may be viewed in terms of two major stages.
The first stage was the 1600s, which we have referred to already.
Numerous works have been published on this particular period of
institutional history (among them Rusche and Kirchheimer, 1939; Cole,
1939; Sellin, 1944; Foucault, 1967; Wilson, 1969; Olaussen, 1976;
Mathiesen, 1977). This was the stage of the first rise of the institutional
'solution' to social problems. Those incarcerated were not just criminals,
but a broad range of unemployed beggars and vagrants. And
institutionalization did not supplant physical punishment, but was
apparently added to it. In the wake of Rusche and Kirchheimer's classic
work, which emphasized the importance of variations in the labour
market as a causative factor, a great debate has followed concerning the
causation of the rise of institutions during the 1600s. We need not enter
the debate in detail here; it is well known, and readers not familiar with
it are referred to the works mentioned above. For our purposes, two
points may briefly be singled out.
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First, the institutions which saw such a rapid and spectacular growth
in the late 1500s and during the 1600s-so-called hospitals in France,

zuchthausern in Germany, tuichthuisen in Holland, correctional houses in
England, and tukthus in the Norwegian periphery 100 years later-were
to a large extent forced labour institutions. Labour, selected on the basis of
market considerations and performed as profitably as possible,
constituted a major core of institutional life-knitting in France (Cole,
1939), the rasping of wood in Holland (Sellin, 1944), and so on.
Secondly, however, the emphasis on profitable labour did not
necessarily constitute the 'cause' of the rise of institutions. The study of
social 'causation' presupposes knowledge of the relevant actors'
subjective motivation or definition of the situation. That motivation or
subjective experience may be formed by a context of factors, but is in
itself a necessary condition for grasping the 'why?' question when it
comes to dramatic political changes such as the introduction of
institutions on a grand scale throughout a continent. Although there
were variations, substantial historical material (summarized in
Mathiesen, 1977) suggests that what primarily motivated the French, the
British, and even the Dutch mercantilist state builders of the 1600s was
the deeply troublesome issue of the vagrants in European cities and
towns. After the breakdown of the feudal social order based on
disposition over land, Europe in the 1500s and 1600s was overpopulated
by large numbers of people-beggars and vagrants in general-adrift in
society (for attempts to give figures, see Wilson, 1969: 125; Cole, 1939:
264, 270). The vagrants constituted a deeply disturbing and disruptive
element to mercantilist production and trade. The control of the vagrants
therefore became an immediate political problem. The numbers were far
too large for old-fashioned penal methods alone to be effective, and mass
rounding up and subsequent incarceration on a large scale became the
solution. Once institutionalized, it is not surprising that the beggars and
vagrants were put to work, and to as profitable work as possible. This
was entirely in line with mercantilist economic philosophy.
In short, then, the first stage of institutional development had the
disciplining of new and highly disturbing groups of people as its
motivational background.
The second stage of development occurred during the late 1700s and
early 1800s. Again, the phenomenon had European dimensions. This was
the time of the differentiation of the criminals, and their placement in
actual prisons in the modem sense. And this was the time when the
institutional 'solution' actually supplanted physical punishment. Much
has been written about the institutions of the 1800s (Rusche and
Kirchheimer, 1939, Ch. 8; Foucault, 1977; Melossi and Pavarini, 1981). In
terms of ideological content, Godly penitence, in the context of radical
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isolation, was central, at least in Europe. A number of new penitentiaries
were built for the purpose. What was the motivational background of
this development? The question is clearly complex, but the following
hypothesis may be ventured.
By this time, the large European countries were entering a new mode
of production, the truly capitalistic mode. A formally free working class
was now in the making. But it was an impoverished, destitute working
class. Crime was in a very real sense rooted in material poverty. The
violent physical penal methods of earlier times could in theory have been
used against the crimes of the new class. But physical punishment could
not sensibly be related to the new type of discipline-'the assembly line
discipline'-which was now being developed in the economy, and which
was demanded in production. It seemed senseless to use spectacular and
arbitrary mutilations when people were to be adapted to the pedantic
and detailed types of disciplined work now necessary in production. On
this motivational background, the new truly disciplinary prisons-the
penitentiaries so well described by Foucault-rose as a main method of
bringing the impoverished criminals of the new working class in line.
Thus, the second stage of institutional development also had the
disciplining of new groups-the deviants of the working class in the
making-as a main motivational background.
With this as a background, we may return to our original question:
are we today entering a third stage of institutional development? Three
major developmental points suggest that we are.
First, the major long-term increase in prison populations. Similar
increases characterized the two prior stages. As already pointed out, the
present increase may level off or even decline at some later date, due to
new historical conditions. But as we have illustrated, so in fact did the
increases during the 1600s and the 1800s. The concept of 'stage' as used
here does not imply that incarceration reaches a new and higher plateau
than earlier stages, although this has been suggested as a possibility for
some countries (for the United States, see Austin and Krisberg, 1985). The
concept of 'stage' only implies that a dramatic and long-term increase
takes place.
Secondly, the greatly increased significance of the institutional
solution as a component in criminal policy is important. Today that
increased significance is reflected in the sizeable or enormous building
programmes in a number of countries, and the general expansion of the
prison systems in question. Similar increased significance of institutions,
including large scale building programmes, characterized the 1600s and
the 1800s. Then as now, the institutional solution moved to become a
much more centrally located factor in the sanctioning system.

Prison: Does it have a Defence?

21

Thirdly, a presumption on the part of responsible authorities is
present to the effect that there is an increased need for the disciplining of
important population segments and groups. This is reflected in the
significantly increased reliance on stiffer legislation involving prison
and/or longer prison sentences, partly for new groups such as drug
offenders, partly on a more general level. As we have suggested, a
presumed increased need for discipline was probably an important
motivating factor also in the 1600s and the 1800s. As far as the late 1900s
go, we may now briefly expand on this latter point.
As a point of departure, legislators and the courts may be viewed as
'anxiety barometers', that is, institutions which, through their decisions,
reflect the anxiety level in society. (The term 'anxiety barometer' is taken
from Box and Hale, 1982, 1985, but used independently here.)
Our times are full of disquieting signs. Some of these are close to us
and therefore observable, such as, in many Western countries, political
protests, conflicts between immigrants and other parts of the population,
and stagnation or even dissolution of social services and support systems
which a few years ago were thought to be utterly solid. Other worrying
signs are reflected through the Mass media: for example, increased
violence (despite the fact that violent crimes have only increased slowly,
and despite the fact that a large majority of them are of the least serious
kind), increased drug use (despite the fact that drug use-at least in the
Norwegian setting-has stagnated, and despite the fact that heavy use is
limited to a few; see Hauge, 1982; Christie and Bruun, 1985), and so on.
With their tendency to focus on personified drama, the mass media have
a significant magnifying effect on the realities involved in these issues.
Together, the actual conflicts and the media-enlarged problems produce
a 'legitimacy crisis', that is, minor or major breakdowns in people's
confidence in general in the state's attempts at problem solution and
people-oriented activity. I would say that 'below' the legitimacy crisis we
find the economic crisis: the late capitalistic economic stagnation, in
several countries with persistent and extremely high unemployment
towards the end of the 1900s. But in people's minds, the crisis appears as

a question of confidence in the state's problem solution in a wide sense.
There are probably great variations in the extent of the legitimacy
crisis in various Westem countries. The crisis seems to be widespread
and deeply felt in the British context (Hall et al., 1978). It is probably less
widespread and not so acute in a society like the Norwegian, with
greater confidence in public solutions common to everyone. But the
question of confidence is certainly present there too.
The legitimacy crisis is reflected in the decision-making process in
legislative bodies and the courts. More precisely, in both of these
institutions the legitimacy crisis is perceived as a new and increased need for
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discipline in given segments and groups in the population. Put differently,
when the confidence in public and authoritative organs begins to fail, the
failure appears, from the point of view of the legislators and the courts,
as an increased need for discipline. The definition of the situation on the
part of legislators and the courts constitutes a connecting link between
external and influential factors such as actual conflicts and media-created
problems on the one hand and the growth of the prison system on the
other. When legislators and judges experience the situation this way, that
experience becomes consequential for penal practice and development
(Box and Hale, 1982).
In the preceding discussion, we have viewed the development of the

penal system in a sociological context. But the galloping development of
the prison solution most certainly also represents a question of values.
The question of values is this: do we wish to have this galloping
development? Do we want a society which is becoming increasingly.
reliant on the use of prison as a major method of conflict resolution? The
question of values is acutely important.
First, it is important to the increasing number of people-in England
one out of a thousand of the population, in the United States between
three and four out of a thousand-who are in prison at anyone time, and
who are subject to isolation, rejection, deprivation and meaninglessness.
Secondly, it is important to the political climate and life of the
society. The growth of the prison solution implies a significant change of
traditional methods of controL It implies that sheer physical repression is
increasingly used in relation to significant parts of the population.
Thirdly, the question of values is important in a wider cultural sense.
The use of physical force through prison signals that violence is an
adequate method of conflict resolution in society. A significant increase
in the use of physical force will strengthen that signal, thus having wideranging effects on our norms and on our understanding of our fellow
human beings.
This book is written in an attempt to take the question of values
seriously. It is written in an attempt to contribute to the levelling off and
reversal of the major contemporary trend. It is written in an attempt to
contribute to the shrinking-perhaps abolition-of the prison solution.
As I have indicated, the developmental sequence in terms of growth
and possible stages may usefully be viewed with a background in broad
economic and social forces: the breakdown of the feudal social order
towards the 1500s and 1600s, the new mode of production before and
during the 1800s, an economically motivated, increasing legitimacy crisis
during the late 1900s. These forces create conflicts and issues perceived
and treated as issues of discipline. But the implication is not that
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institutional development is pre-determined, inescapable, and not subject
to change through concerted and persistent political action.
My contribution is a modest one: it consists of a collection of
arguments. In the chapters that follow, I shall discuss in some
considerable detail the usual arguments for the prison solution, used by
those advocating that solution. I will confront these arguments with a
wide range of empirical evidence and theory, and for each argument I
will raise the following question: Does prison have a defence on these

grounds?
When discussing the various arguments in favour of prison, and
when confronting them with theory and evidence, I will not be
particularly original. I will rely on my own research, but certainly also
heavily on the work of others. So far, however, much of the discussion of
these issues has been scattered throughout criminological and
sociological literature. Because they are scattered, the various parts of the
discussion have little or no bearing on policy, and remain the semisecrets of criminological and sociological specialists. I see my task as that
of bringing the scattered discussion together, thus in a collected and
systematic fashion taking stock of the prison as a mode of punishment in
our society.
When delivering this contribution, and when thus taking stock, I am
making an assumption. The assumption is that commW1icative
rationality-where 'rationality' is taken to mean sensible and convincing
argumentation rather than efficient methods to reach ends-may have a
political effect, and is still a political possibility, in societies like ours.
Certainly, much of sociology and criminology goes against such an
assumption. Most significantly, much of what we know about the
communication systems of modem society goes against it. Political
decision making in our society is very far indeed from anything like a
'seminar'.
Yet I make the assumption, believing that it most certainly should
not be left unmade and untried. Added to this, on my part, comes a
strong belief in political practice related to argumentation.
Perhaps my belief in communicative rationality in the area of penal
policy stems from the fact that I personally live and work in a very small
society on the periphery of Europe-where arguments still have a
chance. If arguments do have a better chance in such a society than in the
large Western countries, perhaps the latter countries may learn
something from the former through a book like this.
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THE PURPOSE OF PUNISHMENT AND THE
ORGANIZATION OF THE BOOK
Through the ages, a series of different arguments have been used in
support of prison. To a significant degree, the arguments are general in
the sense that they are largely not limited only to the prison, but
employed in connection with overall state-administered punishment. To
a large extent, the arguments have been linked to assertions about the
purposes of punishment.
The assertions about punishment and prison may be said to
constitute the rationalized, ideologically draped formulations of the
alleged new and increased need for discipline discussed earlier. In this
book, we will take the assertions about the purposes of punishment
seriously, and confront them systematically with empirical evidence and
well-grounded theory.
In classical penal theory, the purposes of punishment have usually
been divided into two major groups: social defence and retribution.
According to the theories of social defence, punishment has no value in
and of itself. It only has value as a means to protect society against crime.
In terms of further refinements, the theories of social defence may vary
considerably, but they have protection against crime as a common goal.
Because punishment, in this perspective, only has a value in relation to
the goal of social defence, the theories are also called 'relative' penal
theories.
The penal theories of social defence are usually divided into two
main subgroups: the theories of individual and general prevention. By
'individual prevention' we mean the prevention of new criminal acts on
the part of the individual who is in fact punished. By 'general
prevention' we mean the prevention of criminal acts on the part of
individuals not yet punished, or at least not undergoing punishment at
the moment. Individual prevention is supposed to be obtained through
improvement, deterrence, or incapacitation of the offender. We shall
return to these concepts later. General prevention is supposed to be
obtained by the deterrent, educative, or habit forming effect of
punishment on others.
According to the theories of retribution, 'the purpose of punishment is
first of all to fulfil the demands of justice' (Andenres, 1974: 72, translated
from the Norwegian by the present author). Efficacy in terms of
prevention is second in importance. As Andenres goes on to say (1974:
72): 'This has received its most classical expression with Kant. According
to him, justice must be maintained for its own sake, because "if justice
succumbs, the existence of man on earth no longer has any value".' A
consistent theory of retribution provides an answer to the question of
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which acts should be made punishable, as well as to the question of how
severe the punishment should be for justice to be satisfied. Because
punishment seen in this perspective presumably has a value of its own,
the theories of retribution are also called ~ absolute' penal theories.
Like the theories of social defence, the theories of retribution are
usually divided into two subgroups. On the one hand, proportionality
between crime and punishment may be established 'between the external
harm incurred and the punishment in question' (Andences, 1974: 73).
Here the principle of 'an eye for an eye, a tooth for a tooth', the law of
talion, reigns. On the other hand, moral guilt rather than the external and
often randomly inflicted harm may be the issue. 'In that case,
punishment may be seen as a reflection of a more comprehensive moral
principle, saying that we should all meet the fate we deserve' (Andences,
1974: 73). Here the principle saying that ~as man sows, so shall he reap',
the principle of culpability, reigns.
As stated, in this book we will take these basic assertions about the
purposes of punishment as our point of departure. Because the book
concentrates on the prison, we will speak particularly about prison as
punishment. But to some extent it will be necessary also to discuss the
assertions about purposes as they relate to punishment in general.
As already suggested, one of the two subgroups of social defence takes
its point of departure in individual prevention: the question of
preventing new criminal acts on the part of the individual who is in fact
punished. In turn, individual prevention is supposedly attained through
improvement, deterrence or incapacitation. In Chapter 2 we shall take a
close look at the first aspect of individual prevention, improvement of the
offender. We shall use the word 'rehabilitation' to cover the supposed
process. ~Resocialization' is often used more or less as a synonym. We
shall discuss historical as well as contemporary material throwing light
on the question of whether prison rehabilitates.
After haVing discussed improvement or rehabilitation as a major
type of individual prevention, it might in a way have made sense to go
on to a discussion of individual deterrence and incapacitation, thus
concluding the discussion of individual prevention. However, we will
not follow this sequence. The theory of individual prevention through
rehabilitation was severely criticized, and more or less put out of action,
during the decades following World War 11. As rehabilitation waned, the
theories of social defence focusing on general prevention gained strength.
Therefore, in Chapter 3 we shall discuss the theories of general
prevention. The theories of general prevention-focusing on deterrence,
moral education, or habit formation of others-presuppose that the
message of punishment is communicated to the larger society. Therefore,
we will, inter alia, view general prevention in the light of some aspects of
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modern communications theory. But other issues related to general
prevention will also be discussed.
In Chapter 4 we will return to individual prevention, completing that
discussion by a review of issues and literature related to incapacitation
and deterrence. As the theories of general prevention have been exposed
to debate and criticism, these aspects of individual prevention have been
more heavily emphasized. We shall look at empirical studies and related
theoretical discussions throwing light on incapacitation through prison,
and corresponding studies and information important to the issue of the
deterrent effect of prison on those incarcerated.
Chapter 4 on individual incapacitation and deterrence closes the
discussion of imprisonment as social defence. In Chapter 5 we shall
discuss the theories emphasizing prison as just retribution. A series of
concrete issues will be reviewed, such as the issue of how the prison
sentence is subjectively experienced by those exposed to it.
With Chapters 2 to 5, then, we will have reviewed the major
as.sertions about the purposes of punishment, with particular emphasis
on the use of prison. In connection with all of the major assertions, we
ask: are the assertions vindicated? Does prison in fact have a defence on
these grounds? To anticipate, very largely, the answer is in the negative.
The prison is a fiasco, and does not find a defence in the celebrated
purposes espoused in penal theory.
Chapter 6 concludes the book with a discussion of what is to be done
with the failed prison system.

CHAPTER 2
Rehabilitation
THE ORIGIN OF THE WORD
The word 'rehabilitation' is frequently used in the context of prisons.
Time in prison is supposed to rehabilitate, we say. It may be useful to
look briefly at the origin of the word.
'Rehabilitation' is a combined French and Latin word, coming from
the French re, which means 'return' or 'repetition', and the Latin habilis,
which means 'competent'. Originally, the word thus denoted 'return to
competence'. Today the word denotes in a broad sense the process of
bringing something back to functioning order. If we look it up in a
dictionary, we find varying shades of meaning such as restoration,
reinstatement to former dignity or privilege, reparation of honour. We
know these shades of meaning from everyday language. Old houses are
rehabilitated in the sense of being restored to their old and venerable
form. Living political people are rehabilitated in the sense of being
reinstated to their previous dignity or privilege. And if the political
person is dead, which is the more usual situation, he or she may be
rehabilitated in the sense of being returned to a previous honourable
state.
What about the prisoner? The shades of meaning mentioned are also
relevant to him or her. The prisoner is to be restored to his or her old
form, notably the form before the crime. The prisoner is to be reinstated
to his or her old dignity and privileges, before the 'fall'. And the prisoner
is supposed to have his or her honour returned.
But there are two significant differences between rehabilitation of
houses, living political people and dead political figures, on the one
hand, and the prisoners on the other. In the first place: the house is
rehabilitated in the sense that damage, wear and tear which the house
has been exposed to over time, and for which the house can hardly be
held responsible, are repaired and brought back to their original state.
The political figure is rehabilitated in the sense that a political or social
disparagement for which the political figure was originally held
responsible is considered politically or socially invalid and struck from
the record. Prisoners, however, are not rehabilitated in the sense that an
externally caused damage is later repaired or a disparagement generated
by the prisoners themselves is later considered incorrect. Rather, they are
rehabilitated in the sense that a damage or a disparagement is overcome
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while they throughout, even after 'rehabilitation' has taken place, are
held fully responsible for having caused a valid and legitimate damage
and/or disparagement. This difference, which is fundamental, implies
that we actually do not take seriously our ideology emphasizing that
crime is conditioned or at least partly conditioned by a context of
complex social forces impinging on the individual. Rather, what we take
seriously, and what makes the 'return ,to competence' of the prisoner
something very special and very different from that of physical objects,
political figures, and so on, is our competing ideology emphasizing that
the individual alone is personally responsible for his or her deviance in a
way which is never neutralized.
Secondly, the rehabilitation of houses and living and dead politicians
takes place through an act of will on the part of responsible authorities.
Through a set of actions or a decision, the authorities in question simply
carry out the rehabilitation. Prisoners, on the other hand, are not
rehabilitated through an act of will, a set of actions or a decision, on the
part of some authority. To be sure, if the prisoner returns to what we
consider acceptable social life, we are quick to attribute this to a system
or a programme established by the authorities. But as a primary point
(perhaps especially if return to acceptable social life does not occur), the
prisoners themselves are held responsible for the outcome. We conceive
of rehabilitation of prisoners as taking place in a process in which the
prisoners themselves have the primary-if not the sole-responsibility
for a happy ending.
Thus, prisoners are held doubly responsible: they are responsible for
the damage and disparagement to which they have been exposed as well
as for the 'return to competence'.
These two differences between the rehabilitation of houses,
politicians, or what not, on the one hand, and that of prisoners, on the
other, are related. Precisely because the issue, in connection with
prisoners, is conceived as a damage and a consequent disparagement for
which the prisoners themselves are responsible, it follows that it is not
primarily up to the authorities to act or decide in a way which restores,
but rather primarily up to the prisoners themselves.
Against this background we understand why the authorities in all
known societies systematically refrain from establishing a system at
release with sufficient resources for social restoration, or with an
apparatus symbolizing the restoration of the prisoner's dignity, rights
and honour.
It could have been otherwise. The allocation of major resources to be
used for social restoration is conceivable. And it would have been
possible to combine release with major rituals officially symbolizing to
the prisoner and those around him or her that now the time in prison is
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up, the disparagement is cancelled, dignity and honour is restored. But
we only, or almost only, allocate resources to the prisons, and to the
building of more of them. And we only have rituals at the entry to the
prison, rituals which officially and with pomp and circumstance impose
the disparagement and take away dignity and honour.

THE ORIGIN OF THE IDEOLOGY
We have looked a little at the origin of the word. The notion of
rehabilitation, of bringing the prisoner back to J'competence', may be said
to constitute an ideology. Very briefly, by J'ideology' I mean a unified
belief system which lends meaning and legitimacy to one's activity.
Ideologies are only in varying degrees followed in practice. To the extent
that an ideology is not followed in practice, it masks reality: it gives one's
activity meaning and legitimacy without actually being carried out as
stated.
The ideology of rehabilitation in prison, the ideology which
understands the activity in prison as being oriented towards the
prisoner's J'retum to competence', is as old as the prison itself. With the
introduction of the prison, time became the core element: people were
placed in prison for given periods of time. And time could presumably
be used for rehabilitative purposes.
Let us look in a little more detail at the origin of the ideology as far
as prisons go. We find the ideology clearly formulated during the first
phase of the history of penal institutions, in the 1600s, before the time of
the proper or modern prison (see Chapter 1). Michel Foucault formulates
it this way in connection with the French institutions: the French J'Hopital
does not have the appearance of a mere refuge for those whom age,
infirmity, or sickness keep from working; it will have not only the aspect
of a forced labor camp, but also that of a moral institution responsible for
punishing, for correcting a certain moral "abeyance" which ... cannot be
corrected by the severity of penance alone' (Foucault, 1967: 59). This gave
the Hopital a particular moral status. This moral charge invested the
directors of the Hopital General with wide discretionary powers and
means of repression, among them J'stakes, irons, prisons, and dungeons'
(from the Regulations of Hopital General, quoted in Foucault, 1967: 59)methods which, to be sure, are remote from what we today associate
with rehabilitation. But nonetheless it was a question of rehabilitation, of
'return to competence'-'correcting a certain moral "abeyance"'. Labour
was apparently seen in this light, though it was certainly also a method
of production and income: '... it is in this context that the obligation to
work assumes its meaning as both ethical exercise and moral guarantee..
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... The prisoner who could and would work would be released, not so
much because he was again useful to society, but because he had again
subscribed to the greater ethical pact of human existence' (Foucault,
1967: 59-60).
In particular, the rehabilitation ideology seems to have been given
expression in connection with the treatment of youth. In the H8pital
General in Paris, a youth section was established by a decree in 1684-for
boys and girls under 25. The decree emphasized that work was to
occupy the greater part of the day accompanied by "the reading of pious
books' (quoted in Foucault, 1967: 60). The details in the decree quoted by
Foucault clearly show that the work as well as the reading was justified
in terms of moral reform. A similar ideology existed in the house of
correction in Amsterdam. A state document of 1602, six years after the
house had been established, noted that the house received 'young people
who had got on the wrong path and are headed for the gallows, so that
they can be saved therefrom and kept at honest labor and a trade in the
fear of God' (quoted in Sellin, 1944: 4 1).
The rehabilitation ideology also existed on the periphery of Europe,
in countries such as Norway. The prison history of Norway began 100
years later than that of continental Europe, with the construction of four
correctional houses (tukthus) between 1735 and 1790. In an extremely
detailed study of the development of the correctional houses and the socalled slaveries in the northern parts, the historian Kjeld Bugge shows
that in contrast to the slaveries at the fortresses, the correctional houses
were conceived as 'educational institutions'. This purpose was
mentioned in the founding document as well as in various ordinances.
As today, this commendable purpose made it possible to develop a
euphemistic terminology: the correctional houses were benevolent
foundations' and the prisoners were 'paupers'. Bugge describes the
purpose of the institutions as follows:
... The paupers were to be educated, so that they could be released after a
definite or indefinite period of time, and after release be able to support
themselves and lease a farm or a house. Men and boys were to be taught a
trade and to be supplied with a trade certificate. Women and girls were to be
taught spinning, weaving and knitting and the art of running a house, so
that they either could be employed in the service of 'decent people' or get
married. If married they were even supposed to be supplied with a dowry.
(Bugge, 1969: 127, translated from the Norwegian by the present author)

The author regrets to note, however, that he has not found any example
of the paupers being supplied with any dowry.
Perhaps also Norwegian authorities were particularly concerned
with young people. It was said about a boy who had been given a six-
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month sentence in 1756 for having taken to the mountain summer farms
'in order to have his lascivious passions satisfied with the women folk
there', that the punishment was a warning 'to young boys who make
such ungodly and lecherous running to the summer farms into a kind of
trade'. In 1777 the Inspectorate General stated that when youthful and
first offenders were sentenced, it was done 'in the hope to bring them to
a better way of life in the spirit of discipline and awe' (all quotes from
original documents, quoted in Bugge, 1969: 127-8).
In short, though the content of the old house of incarceration in the
1600s to a large extent was forced labour (see Chapter 1), a rehabilitation
ideology was built into it. This ideology could grow because the penal
sanction now involved the element of time.
Let us look a little more closely at the content of the rehabilitation
ideology.

THE CONTENT OF THE IDEOLOGY
An historical perspective gives insight also as far as the more precise
content goes. It is useful to compare the early development of the
ideology with its content today.
In order to do this, I have chosen to look more closely at the early
correctional house in Amsterdam. There are several reasons why I chose
this particular correctional house. In the first place, it was a very early
house, established as early as 1596, prior to the major developments in
the 1600s. Secondly, it was in many ways a model for later institutions in
Europe. Thirdly, the literature on this particular house is especially rich,
and cogently summarized by the American criminologist Thorsten Sellin
in a careful study (Sellin, 1944). I therefore concentrate on the
correctional house in Amsterdam, but inject comparative remarks
concerning today's prisons. By way of conclusion, I shall evaluate in
more general terms the development from the 1600s till today.
Two main points will run through the presentation, and surface
towards the end of this section of the chapter. First, the main components
of the rehabilitation ideology have changed very little between the 1600s
and today. To a large extent the rehabilitation ideas are the same today
as they were at the time when the prison was invented. Secondly, to the
extent that rehabilitation has in fact been attempted, it has to an
overwhelming degree not functioned according· to plan. In practice
rehabilitation, the 'return to competence', has not taken place.
In the following and concluding section of this chapter, I shall try to
explain why the main ideological components have been so constant,
and why rehabilitation has not followed in practice.
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The main components of the rehabilitation ideology in the early
Amsterdam house, easily recognized from the ideology of our own
times, may be summarized under four broad headings: work, school,
moral influence and discipline.
Work
The Amsterdam correctional house was not among the largest European
institutions. The cells, originally nine, but later numbering eight, served
as workrooms as well as bedrooms. They had plank or mortar floors,
each room was entered from the courtyard through heavy doors, the
beds had a mattress, a bolster of coarse linen filled with straw, and a
feather pillow (Sellin, 1944: 35). In other words, the material standard
was high. There were several prisoners to a bed, but this was hardly
unusual in the lower classes of Amsterdam at the time.
One entered the house through two doorways, separated by a small
yard. The ornamentation of the doorways was symbolic of the work
taking place in the house. The first doorway was decorated with a basrelief showing a man driving teams of lions and tigers, pulling a wagon
filled with logs. The man supposedly represented the warden, and the
logs symbolized a chief industry in the house. The second doorway was
decorated by figures of two half-naked prisoners at work rasping
logwood. There was also a medallion in bas-relief depicting a weaver at
his loom (Sellin, 1944: 31-3). But the raspers were the more significant:
the main industry of the house over time became that of rasping certain
types of logwood from Brazil, the rasped wood being used for dyeing
purposes. The house wits granted a monopoly of the rasping industry,
which was heavy work carried out by couples of prisoners with manybladed saws.
A detailed ideology of work followed the construction and
development of the house. The purpose of the house should be 'not sore
punishment, but the improvement (beteringe) and correction of those
who do not realize its usefulness to them and would try to avoid it'. The
quote is taken from a memorandum on the founding of the house,
Bedenking op de grondvesten vant tuichthuis, written by one Jan
Laurenszoon Spiegel, an influential citizen of Amsterdam (quoted in
Sellin, 1944: 27). Spiegel wrote his strongly rehabilitation-oriented
memorandum in 1589. More than twenty years before, in 1567, a prison
reformer by the name of Dirck Volckertzoon Cornhert had written an
essay on the repression of vagrancy, entitled Boeventucht, ofte middelen tot
mindering der schadelycke ledighgangers, 'The correction of rascals, on the
means to reduce the injurious vagrants'. Cornhert's early essay had a
strong economic orientation: he forcefully criticized the handling of the
vagrants, and emphasized, as alternatives, work in the galleys, in public
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work projects, and in houses of correction. Since unskilled slaves from
Spain were worth between 100 and 200 guilders, the Dutch vagrants,
who often had a trade, were more worth alive than dead. They should be
put to work if they had committed a crime, this would be to the profit of
the country. But Jan Spiegel's memorandum from 1589, more closely
linked to the concrete planning of the house, had a milder tone. It
emphasized that the treatment should aim to make the prisoners
'healthy, temperate eaters, used to labor" desirous of holding a good job;
capable of standing on their own feet" and God-fearing' .(Sellin 1944: 27).
Among the most important means to reach this goal was a differentiated
work programme. Spiegel 'envisioned an institution with highly
diversified industries. He specifically mentioned shoemaking and the
manufacture of pocketbooks, gloves, and bags; the making of textiles,
such as edgings for collars, cloaks, etc, weaving of fustians and worsteds,
linen cloth and tapestry, knitting" etc. He also listed woodwork, cane or
reed work, and the making of bone objects. The manufacture of barrels,
chairs, lanterns, and wheels was included, as well as cabinetwork, wood
carving, stone cutting or carving" carpentry, sawing wood" locksmith(!)
and blacksmith work, glass blowing and basketry' (Sellin, 1944: 28). The
variety of occupations was supposed to reflect the main industries of the
city. Only the most obstinate were to be placed at rasping wood.
This is not the last time in the history of prisons that the idea of a
diversified work programme has been launched with great pride and
emphasis. In 1956 the Norwegian Prison Reform Commission, which
prepared the Norwegian Prison Act of 1958, had the following to say
about work:
Maximum effort should be made to make the work programme of the
institution resemble work conditions on the outside, and work should take
place under conditions and in surroundings which stimulate work habits
and work interests ... As mentioned already, when choosing type of work for
the inmate, his wishes and interests as well as his abilities and skills must be
taken into consideration. When deciding work placement, one must also take
into account the individual's particular possibilities to find a job after release
... For young inmates, and for inmates with long sentences, a more or less
systematic work training programme should be carried out as far as pOSSible
... In addition to the various crafts, mechanized industrial work [should be
introduced]. (Komiteen, 1956: 91-2, translated from the Norwegian by the
present author)

What, then, happened to Spiegel's proposed diversified work
programme in the late 1500s? The idea was enthusiastically received
(Sellin, 1944: 29), but never developed to any significant extent (Sellin,
1944: 59). The rasping of wood, originally planned as a method of
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punishment, became the main industry. Why? Because it was profitable,
and because the institution was meant to be self-supporting. In addition,
the number of inmates was probably too small and the trade knowledge
of the personnel too limited (Sellin, 1944: 59). But the basic importance of
profitability may be inferred from the fact that first weaving was tried,
but later supplanted by rasping because this activity survived both war
and economic competition (Sellin, 1944: 53).
What was kept of Spiegel's programme was an actual wage system.
Advanced for its time. But then most of it was a book-keeping
transaction, because the inmates were charged the basic wage 'for cost
and maintenance' (Sellin, 1944: 58).
The proud ideas of the Norwegian Prison Reform Commission from
1956 have met a similar fate. The work programme of the prisons does
not 'resemble work conditions on the outside'. In some modern
Norwegian prisons mechanized industry has been introduced, though
the question of whether industrial work of this kind suits the
composition of the prison population has never been appraised. In many
prisons, especially the old ones, the work which is offered is to a large
extent meaningless (placing advertisement material in envelopes, folding
tobacco packets), or simply non-existent. Fifteen per cent of the prisoners
are without any employment. There is no wage system, only a system of
small allowances.
What remains is that by regulation, prisoners have a duty to work.
School
However, the work programme was not the only component in the
rehabilitation ideology of the Amsterdam rasphouse. An ideology of
schooling was important as an addition to the ideology of work.
Many of the inmates were young, and a school was opened from the
beginning, offering instruction in reading and writing. It met daily in
winter 'from the time it begins to grow dark' until 7 p.m., including
Sundays, and also on Sundays from six to eight in the morning (quotes
from Sellin, 1944: 61). The chapel was also the school room, and at the
outset a schoolmaster was used for the purpose. A main reason for the
instruction was probably that illiteracy prevented the prisoners from
being properly catechized (Sellin, 1944: 62).
It is not the last time schooling has been attempted in prison. In 1971
the director of the Norwegian youth prison, which existed at the time,
reported on 'the comprehensive educational programme which is being
carried out with the assistance of impressive support from the
Educational Office of Oslo. A silent pedagogical revolution is presently
taking place in the Oslo institution, a programme which has been
planned for a long time ...' (B0dal, 1971; translated from the Norwegian

Rehabilitation

35

by the present author). At a meeting a little later that year, the then
Director of Prisons characterized the co-operation with the educational
authorities by saying that 'A new page has been turned!' He overlooked
the fact that the page had been turned before, in the early 1600s. During
the 1970s and 1980s, educational activity has been introduced in
Norwegian prisons. In 1970/71 the school system had a capacity of
twenty pupils (with at least 20 hours of education per week). By 1983/84
this capacity had been increased to 453, a little over 20 per cent of the
total prison population (Langelid, 1986). Put differently, the system
lacked such a capacity for close to 80 per cent of the population.
What about the implementation of the programmes? In an historical
account written in 1663, the Dutch historian Olfert Dapper reports that in
the Amsterdam tuichthuis the textbooks used included 'the most
important and edifying epistles of the Apostles, the proverbs of
Solomon, and similar books' (quoted in Sellin, 1944: 62). The books had
been printed especially for the correctional house. In principle, schooling
of this kind was in accordance with conscientious labour. But conflicts
could of course arise between considerations of security and schooling.
In such conflicts, schooling lost out. After a time, the practice of using the
preacher and schoolmaster as teacher was discontinued, and the work
supervisor took his place. And even he appeared to be in trouble when
performing his educational tasks: in 1663 Olfert Dapper found that the
instruction no longer included any of the raspers, 'since it would be a
dangerous matter for the work supervisor to be alone with a mass of
such lawless and furious people. These are given for their edification the
books to read in their cellrooms, and if they cannot read, to have them
read aloud by someone else' (quoted in Sellin, 1944: 62). Towards the end
of the 1600s, the school disappeared completely. Sellin suggests that this
may have been related to the improvement of the religious education in
the community and a removal of young prisoners to other institutions.
Yet, illiteracy in the institution must still have been very high, and
judging from statements like that of Dapper, the conflict with security
considerations was most likely an important contributing factor.
It is not the last time that schooling has lost out in the struggle with
prison security. In 1981, the two Norwegian educational researchers
Skaalvik and Stenby (see also Langelid, 1986) documented that when
there is conflict between the interests of the prison and those of the
school, the pedagogical considerations lose out:
The school has recently made its entry in an established institution. As could
be expected, this has taken place on the terms of the established institution.
Some of these terms cannot be set aside as long as we are dealing with a
prison. Other terms are established without being necessary routines and
traditions. Partly, routines and traditions in the prison contribute to
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preventing the inmates from participating in the school programme. Partly,
they impede the implementation of the programme. We have repeatedly
found illustrations of pedagogical interests losing out when they have come
in conflict with the interests of the prison. (Skaalvik and Stenby, 1981: 380,
translated from the Norwegian by the present author)

This is especially serious in view of the fact that interested prisoners
regularly experience education as something positive, perhaps the only
positive aspect of prison life. In a detailed study of education in prison,
the Norwegian researcher Langelid states that the following problem
areas are emphasized by teachers. The transfer of prisoners between
prisons can take place irrespective of the prisoner's school programme,
the transfer from one cell block to another in the prison may imply that
the programme is discontinued, disciplinary measures may imply that
the prisoner is taken out of the programme for a longer or shorter time,
activities outside the prison walls which are a part of the programme are
difficult or impossible to implement, planning is made difficult due,
among other things, to long periods in pre-trial detention, cramped and
partly unsuitable school rooms may impede the programme, and many
teachers find co-operation with the prison difficult.
In short, prison security has priority, security 'comes first' (Langelid,
1986: 7). Today as almost 400 years ago.
Moral influence
In addition to a work prograrru;ne and, as long as it lasted, a school
programme, the rehabilitation ideology of old Amsterdam contained a
third component: an ideology of moral influence. The time in the
correctional house was to supply a moral rearmament. In old
Amsterdam, this was especially to take place through religious activity.
The tuichthuis was at times also called godshuis: 'Certainly', Sellin
comments, 'every effort was made to give a strong religious cast to the
discipline in order to make the prisoners God-fearing people' (Sellin,
1944: 63). The prisoners had to say prayers morning and evening, and
before and after each meal. A sermon was preached on Sundays and
other religious holidays, in addition to an afternoon service on such days
as well. According to Dapper, writing in 1663, at the service the work
supervisor 'reads, speaks to, [and] catechizes these youths, and hymns
are sung just as in public Calvinistic churches' (quoted in Sellin, 1944:
63). Thus, the activities of the work supervisor were comprehensive. It is
interesting to note, however, that the raspers, who after a while
comprised the main bulk of the prison population, were excluded from
the sermons and services (Sellin, 1944: 63), as they were from the school
periods (see above). They were, as we quoted earlier, 'a mass of such
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lawless and furious people'. Even if it cannot be read directly from these
sources, we do get the impression that the programme of moral
influence, like the diversified work programme and the school
programme, at least partly lost out in a conflict with more basic interests,
especially the prison interest in security.
Nor are the attempts at moral influence only history. During the
budget debate in the Norwegian Parliament in 1970/ the main speaker on
the topic of prisons stated: 'Finally ... I wish to express my satisfaction
with the fact that a final appropriation for building a church at Ullersmo
Central Prison is in the package ...' Church services are regarded as
important in the 1980s too. But today the notion of moral influence
probably has a somewhat different and more general basis: the idea is
that prisoners are in a general and diffuse way supposed to be
favourably 'influenced' as far as morality goes. In the 1960s and 1970s
that favourable moral influence was to take place through 'treatment'.
Discipline
The rehabilitation ideology of the old correctional house thus comprised
notions of diversified labour, comprehensive schooling, and moral
influence. On all three points, the realities turned out to differ from the
ideals. However, a fourth component in the ideology was the notion of
discipline, and in contrast to the former three components, it seems as if
the latter component to a large extent and for a long time was
implemented in actual practice. Whether its implementation was actually
followed by rehabilitation, a 'return to competence', is another matter.
Life in the tuichthuis was filled with order and obedience. In the
Leiden archives a document has been found which contains a proposal
for a set of rules for the house. The proposed rules were given a
distinctly rehabilitational goal: the author had designed them in order
that the inmates 'as they now come to be discharged may never depart
from the road of virtue on which they have been directed' (quoted in
Sellin, 1944: 64). According to Sellin (1944: 64), the document was
submitted to various authorities who in turn handed them to a certain Dr
Sebastian Egbertszoon, who on 21 November 1595 submitted a 'Plan of
the manner and form of the discipline in the House of Correction'
(Ontwerp vande wyse ende forme des tuchts in den tuchthuyse). Dr Sebastian's
plan was also couched in highly rehabilitational terms-he saw the aim
of the house to be that of inculcating all 'Christian and social virtues'
(quoted in Sellin, 1944: 64). According to him the treatment should
consist of teaching the difference between good and evil and attracting
the prisoners towards the good. However, Dr Sebastian did not stop
with such general guidelines. He gave a detailed list of specific rules, and
of penalties to be used for various infractions (Sellin 1944: 65):
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1

Causing quarrels; lying: bread and water, one day.

2

Cursing; using foul language; refusing to learn; giving food or drink to
prisoners under punishment: bread and water, three days.

3

Mild insubordination: bread and water, eight days.

4

Attempting fight; malicious destruction of property, such as clothing,
furnishing, etc; refusal to work, first offence: bread and water, fourteen
days.

5

Fighting, causing injury: bread and water, two months.

6

More serious insubordination, accompanied by bad words: confinement
in dungeon, one month, on bread and water

7

Refusal to work, second offence: whipping and one month's
confinement in dungeon on bread and water.

8

Insubordination, with physical violence: whipping, and confinement in
dungeon for six months on bread and water.

9

Deceitful attempt to break out and escape: whipping, and six months'
confinement in dungeon in chains.

10 Same offence, but accompanied with violence: same penalty as in (9)
and the term of imprisonment doubled.
11

Aiding in escapes: same penalty as in (10).

12 Getting out by deceit alone: doubling of term of imprisonment.
13

Refusal to work, third offence: prisoner to be returned to court for
punishment.

N.B.: None of the above penalties should excuse the prisoner from labour.

By 1603 specific rules were adopted for the correctional house,
apparently greatly influenced by Dr Sebastian's proposal. Here are some
examples (Sellin, 1944: 66):
1

If anyone 'abuses the name of God in curses and oaths or speaks or
sings immoral or indecent words, or uses thieves' cant, called
"Peddlers' French''', he was 'punished'.

2

Books, letters, or ballads could not be read or sung except those
prescribed by the regents. Such material had to be turned over to the
supervisor-schoolteacher at inspection. The penalty for a violation of
this rule was fixed at loss of meat ration for three weeks.

Rehabilitation 39
3

Calling anyone improper names, especially the officers, resulted in the
loss of half a day's ration the first time.

4

Knives or sharp instruments, fire-lighting equipment, and tobacco could
not be in the possession of a prisoner. Smoking was forbidden. Shears
used by the weavers had to be left on the loom.

S

Betting, gambling, or trading was prohibited. If objects were involved,
the supervisors could confiscate them and keep them for their own
benefit, but if money was involved ... it should be taken and placed in
the 'box', i.e., the collection box into which visitors' fees and other
contributions were dropped.

6

Weavers were not allowed to leave their looms or run around and make
noises in the shop or beg visitors for gifts.

7

Finally, if anyone failed in the performance of his daily task he was
punished and in addition had to 'make up' whatever he had failed to
complete.

Point 13 of Dr Sebastian's original plan as well as point 7 above indicates
that the emphasis on labour was great.
Milder disciplinary measures are mentioned in connection with the
above-mentioned final rules. There were of course also harsher methods.
For example, refusal to work resulted in being placed in the ~cellar' on
bread and water, as Dr Sebastian had suggested. There were also tougher
methods against refusal to work. On 13 November 1618, twenty
prisoners were whipped for refusing to work. As in our own time,
collective prison work strikes were taken seriously. Other very harsh
disciplinary methods existed, among them a ~water cellar' in which the
obstreperous continually had to pump water in order not to drown.
How does the story of the disciplinary methods of old Amsterdam
compare with today's prisons? Today we do not whip people. Bread and
water are out as a method, at least in the Scandinavian prisons. There is
no 'water cellar'. And curses and oaths are allowed, though there is great
concern among the staff in many prisons over the existence of a prison
subculture reflected in argot language ('Peddlers' French'?). But despite
the differences, there is very considerable similarity between Dr
Sebastian's proposal from 1595, with the ensuing regulations of the early
1600s, and rules, regulations, and attempts to discipline in today's
prisons. I said we have no 'water cellar'. But we certainly have a cellarstripped isolation cells in the bottom of the prison-and that cellar is
used frequently in prisons throughout Europe and elsewhere in the
world. We have detailed rules that escalate disciplinary punishments
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with what we consider the seriousness of infractions. Much of what Dr
Sebastian wrote, and what the rules of 1603 contained, could be
subscribed to by present-day prison directors as methods to be used and
problems to be controlled, though they would probably employ
somewhat different words. Most importantly, however, and irrespective
of differences in details, the fundamental underlying attitude is to a large
extent the same. And then as now, many of the concrete regulations were
and are formulated in such general terms that wide discretionary power
over inmates is invested in the prison power structure and personnel.

CONCLUSIONS ABOUT PAST AND PRESENT
The time has come for drawing some conclusions. Three main points will
be emphasized.
The main components are constant
In the above presentation we have crossed almost four centuries, from
about 1600 until about 2000. In Chapter 1 we pointed out that important
things also took place in the interim, including the whole development of
the second large wave of prison building, around 1800.
Nevertheless, there is a basis for saying that the main components in
the rehabilitation ideology have been remarkably constant through the
centuries. Work, school, morality and discipline have run through the
centuries as main pillars of thinking.
To be sure, the relative emphasis on the four components has varied
in time and space. During the first part of the 1600s there was, at least in
Holland, apparently an emphasis on all four. In the new European
Philadelphia prisons in the late 1700s and early 1800s, there was more
selective emphasis on moral influence and discipline, whereas the work
and school components were weaker. This may at least be said for the
Scandinavian countries, though it should be added that in the North
American Auburn prisons there was also a strong emphasis on work. In
our own time, the emphasis probably lies primarily on discipline and
possibly school, whereas work and moral influence are ideologically
weakened. The weakening of the work component has at least taken
place in the Scandinavian countries: although work met an enthusiastic
response in prison planning during the 1950s and 1960s (especially based
on a Swedish model, with large industrial prisons), the enthusiasm is
now, towards 1990, much more subdued, though work is still considered
a 'good thing'. The weakening of the moral influence component is
international, and related to the decline of the so-called 'treatment idea'
in the 1970s and 1980s. There are two main reasons why the treatment
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idea, which was the most important concrete formulation of the moral
influence component in the 1950s and 1960s, had to abdicate as the main
ideological basis for the use of prison. In the first place, in the 1960s and
1970s, a number of theoretical contributions from the social sciences
supported the view that imprisonment 'in the name of treatment'
actually implied longer incarceration and a lower degree of legal
protection than a regular prison sentence. In 'the name of treatment',
time in the institution could be made longer as well as indeterminate (for
an early Norwegian critique on these grounds, see Christie, 1962).
Secondly, and most importantly, during the same period a large number
of empirical studies were produced which showed that regardless of
type of treatment programme, and even if the programme was very
intensive, the results were largely the same and largely poor. Also
methodologically very solid studies, with the careful use of control
groups, largely showed this depressing lack of difference. We will return
to these studies. The theoretical contributions substantiating that
attempts to implement the treatment idea in fact made incarceration
longer and more uncertain, would hardly alone have influenced political
decision makers. But when combined with the studies demonstrating
empirically that 'return to competence' in fact did not follow, they
became important: the empirical demonstration of lack of success was in
direct conflict with notions which the prison system very explicitly relied
on, and which it more or less advertised to the wider public.
With the fall of the treatment idea, a number of 'special sanctions'
grounded on that idea also fell. In Norway, the borstal or youth prison
system, as well as a special system of forced labour for alcoholic petty
offenders, were abolished during the 1970s. Similar abolitions took place
in other countries during the same period. At a time when the idea of
rehabilitation through work is also (at least in the Scandinavian
countries) shaky, the system finds its main ideological underpinnings in
discipline of the traditional kind, to some extent supplemented (again at
least in Scandinavia) by an emphasis on the usefulness of spending the
otherwise useless time in prison for an upgrading of the prisoners'
elementary or even rudimentary education.
But-and this is the main point here-despite such variations, the
prison system rarely if ever finds its arguments outside the framework of
the four components discussed above. The imagination of the system has
to a very pronounced degree lived its life within the framework of work,
school, moral influence in a wide sense and discipline.
This implies that the rehabilitational imagination has lived its life
within a very traditional, bourgeois, frame of reference. Diligent work,
good schooling, respectable morality, and strong discipline, are
components which may be found individually in many contexts, but
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which together, and as a collective system of thought, constitute an
expression of bourgeois ethics. You could also say that taken together,
they constitute the very expression of what Max Weber long ago called
'the Protestant ethic', and which also became the ethic of capitalism
(Weber, 1948).
It is, of course, only to be expected that the prisons of a society also
express the total morality of the ruling classes in that society.
The system interests have superiority
The fact that the relative emphasis on the four components has varied,
that the relative weight within the framework or square of components
has changed through time, leads us to the next question: is it possible to
find some guiding principle explaining these variations and changes?
This question again is complex, but there is an historical basis for
saying that the guiding principle has been the system interests: the
component, or components, in the rehabilitation ideology which it has
been in the prison system's own interest to implement, has, or have been,
emphasized, irrespective of the question of rehabilitation of the
prisoners.
Combined with discipline, a profitable labour programme was
central as a system interest in the tuichthuis of old Amsterdam, selfsupporting as the house was supposed to be. As we have seen above, the
profitable labour programme caused a marked perversion of the work
component in the rehabilitation ideology: the idea of a diversified work
programme was abandoned, and because it was profitable, the rasping
of logwood, originally conceived as a method of punishment, became the
main content of the programme.
In present-day Norway, the profitability of labour is not such a
central system interest of the prisons, even if representatives of the
system try to reduce their deficits through prison labour. The
maintenance of discipline, however, still looms large as an interest,
together with a certain emphasis on being able to show some
rehabilitational rationality through a certain amount of education. In
conformity with the priority of discipline, schooling-and even more so
moral influence in any qualified sense-must give way when there is
conflict, and the work component is implemented only to a very limited
extent.
The system interests-the component or components which it is at
any time in the prison system's own interest to have implemented-are
defined, fonnulated and communicated to the prison from the outside. In
the 1600s, the principle of profitable labour was defined and fonnulated
through mercantilist economic activities and policies, and communicated
from these activities and policies through the public opinion of the time
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to the prison. This way, the 'test' of the prison in the interested,
evaluating and opinion-formulating public sphere of the time became
that of being able to live up to the demand of a profitable work
programme. The same held for the principle of discipline, which at that
time undoubtedly was also defined and formulated in view of the needs
of mercantilist activities and policies. This is clearly suggested by the
concrete stipulations contained in regulations, etc (see above).
Today's principle of discipline in Norway, combined with a certain
emphasis on school and education, also comes from the outside. Despite
the fact that the prison system is expanding, in two ways it is also in a
crisis. First, an articulated opinion, expressed through the mass media,
exists in the outside public sphere emphasizing that the prisons are
unable to maintain internal discipline. Also in Norway, there have been a
series of prison strikes, sit-down actions, and riots involving material
damage. Allegedly, drugs are pouring into the prisons without the
prison authorities being able to stop the flood. In the public sphere, such
facts and allegations challenge the ability of the system to maintain
minimum internal order. Secondly, the prison system has lost the
support of the most significant ideological component of our own time,
the treatment ideology. Due to this loss, and because education is
increasingly emphasized as the road to success in outside society, the
school component is to a certain extent added to that of discipline as a
method of legitimizing the prison in the public sphere.
Thus, the demands on the prison system are formulated in the public
political sphere, and communicated to the prisons. This is the process
through which the system interests of the prison are created.
The next question is how the system interests, received from the
outside, are maintained as such inside the walls. This question becomes
important when competing ideas, suggestions, proposals, and initiatives
appear which have a view towards opening the prison system to fresh
starts which run counter to prevailing system interests. How are such
.
initiatives handled -and strangled on the inside?
Obviously, the system is organized in such a way that initiatives of
this kind may be strangled through sheer power and force from above. It
is a semi-military system. But internal power and force in relation to
lower-level staff also has its inherent and perhaps paradoxical
limitations. If extensively used, or used as the only method, it may
actually indirectly threaten the stability of system interests: lower level
staff may act in ways which increase the vulnerability of the prison
system in the outside public sphere. This happened in Norway in 1988,
when the security staff of several large prisons went on an illegal strike.
They flatly refused to receive any more prisoners until a number of
psychotic prisoners, whom the staff felt they could not handle, were
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transferred to mental hospitals. The 'reception strike', which, among
other things, clogged police cells, created a critical situation for the
prison system in the outside public sphere, for a time destabilizing
greatly its outside legitimacy.
Because sheer power and force may be counterproductive, other,
'softer' methods are important. I wish to call attention to some of these
'softer' forms. They may be called neutralization techniques. They are
techniques, used by those responsible for maintaining system interests,
which neutralize fresh ideas and initiatives. The techniques vary from
the more or less open dismissal of ideas which are in conflict with
prevailing system interests to techniques which more subtly and
unnoticeably delete them from the agenda. The former techniques are
closest to sheer power and force. The discussion is based on observations
I made during a two-year participant observation study of a Norwegian
prison (Mathiesen, 1965a; the study is referred to in more detail on pp.
50-1, 134-5).
Reference to instructions, orders, demands from the outside in
general, is the first and simplest of the techniques. When ideas and
initiatives which are in conflict with system interests are presented, those
responsible for maintaining system interests simply refer to the superior
authority invested in demands from the outside. The technique implies
first that those in responsible positions view the institution as a
dependent link in a larger system which has superior authority.
Secondly, it implies that they disclaim responsibility for going against
new ideas which might bring fresh thinking into the life and system of
the prison.
Defining ideas and initiatives which are in conflict with system
interests as irrelevant is a more complex technique. It is probably
especially used when reference to outside demands no longer appears
convincing. In the phase of prison history when ideas of community and
group therapy were presented (largely in the 1960s), such ideas were
frequently dismissed as irrelevant to superordinate principles of
rehabilitation in the prison, which at that time, at least in the
Scandinavian countries, to a large extent was mechanized industrial
work.
Defining ideas and initiatives as impossible to implement is a technique
which perhaps above all is generated when the irrelevancy argument
and technique becomes ineffective. The latter technique may become
ineffective or at least difficult to maintain due to solid argumentation,
reference to similar ideas and initiatives elsewhere, strong professional
pressures, or combinations of these conditions. The user of the
'impossible-to-implement' technique may refer to general conditions in
the prison, lack of resources, and a whole series of other factors making
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the idea or initiative impossible to carry out. This technique was also
used, in Scandinavia in the 1960s, in confrontation with community and
group therapy ideas. The ideas were defined as interesting, but simply
impossible to practice in the prison.
Postponement of ideas and initiatives in conflict with system interests
is a technique by which the implementation of the idea or initiative is
postponed 'for the time being', on the grounds that it is not (yet)
considered 'fully developed'. Regardless of how well prepared a new
idea or initiative is, it can never be foolproof, and it is always possible to
point to undeveloped aspects. A new idea is 'new' precisely in the sense
that it is not yet tried out and tested in all its details. It can therefore
almost always be postponed 'for the time being'; it can politely be put on
ice, neutralized as a very good and interesting idea which unfortunately
cannot yet be introduced in practice because it is not fully developed,
fully matured. The initiator may even be encouraged to go on with the
development of the idea, for later presentation, because those using the
postponement technique can rest assured that as long as careful testing
through actual implementation has not taken place, new undeveloped
aspects can always be pointed out.
Puncturing of ideas and initiatives is a technique whereby the
practical significance of the new idea is diminished, while a front of
understanding, interest, and perhaps even enthusiasm for the idea is
maintained. The idea is not rejected, not even postponed, just 'given its
proper dimensions'. A protest from a member of the treatment staff is
'fully understood', and given its right place in the protocol. By fully
accepting the protest through a formal recording of it and nothing more,
the protest is effectively punctured. Puncturing of new ideas takes place
all the time in total institutions, including prisons.
Absorption is the sixth and final technique to be mentioned here.
Absorption implies that an idea or initiative which conflicts with system
interests is not even punctured, but in fact picked up. It is, however,
picked up and implemented in a way which subtly and imperceptibly
changes the new element in it, so that it in practice fits into the prevailing
structure without threatening it. But the name is maintained, as well as
the impression of having introduced something new which breaks with
the previous tradition. This was precisely what happened in the 1960s
with the so-called 'group counselling programme' which was introduced
in several Scandinavian prisons. The group counselling programme was,
after a while, on the face of it, met with considerable openness. With
time, however, the programme was imperceptibly and gradually
changed to regular study groups in the social sciences, the psychology of
everyday life, and so on. The study groups had a clear authority
structure, a context of rather bureaucratic rules, etc. They fitted very well
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into the security system of the prison, without in any way threatening it.
But the name, and the impression of something new, breaking with
prevailing system interests, was enthusiastically maintained, at least for
a while. Group treatment, group counselling, were key words at the
time.
In short, through techniques like reference to outside authority,
defining ideas as irrelevant, defining them as impossible to implement,
postponing ideas, puncturing ideas, and absorbing ideas-techniques of
neutralization which come in addition to, or instead of, sheer power and
force-system interests produced as demands on the outside, are
maintained inside the prison. Through techniques like these, whereby
the representatives of the prison subordinate themselves to the
prevailing premises of prison management, the prison in a basic sense
becomes a conservative institution. Change going against prevailing
terms becomes impossible. The conservatism of the prison society is a
basic feature of the prison as an institution.
Rehabilitation is neutralized
The third general point to be stressed here is this: regardless of which of
the four rehabilitation components has received primary emphasis,
actual rehabilitation has always been neutralized. There is solid reason
for saying that throughout its history, the prison has actually never
rehabilitated people in practice. It has never led to people's 'return to
competence'.
The fact that the prison did not have a rehabilitative function in
earlier times, may today be inferred from looking at the concrete
methods which were used. The methods used in Amsterdam, which
have been described above, as well as the methods in the prisons of the
1800s with their emphasis on disciplined isolation and moral penance,
are today entirely abandoned. The fact that today's prison does not
rehabilitate, has a very solid social-scientific basis. It comes from three
sources.
First, it comes from the studies of treatment results mentioned
earlier. A long string of empirical studies has been produced showing
that regardless of type of treatment, and even where very intensive
treatment programmes are concerned, the results remain pretty much
the same, and generally poor. I am thinking primarily of studies
measuring 'results' in terms of recidivism. As already mentioned, even
treatment experiments with very careful built-in controls show this
depressing lack of difference; this type or that type of treatment-the
results are to a large extent the same. (Reviews of studies showing this
may be found in Christie, 1961; Robison and Smith, 1971; Martinson,
1974; Bondeson, 1975; Greenberg, 1977; see also for example Ward, 1972;
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Cornish and Clarke, 1975; Trasler, 1976; Brody, 1976). The number of
studies reviewed has been very large. More optimistic evaluations have
appeared (Kiihlhorn, 1986), but the optimism has been effectively
countered (Bondeson, 1986). In some cases, those who have studied the
programmes may have discarded sensible and well-designed
programmes because they have not satisfied every scientific
methodological demand (Wright, 1982: 200), and certain variations do
exist in the sense that certain types of institutional arrangements seem to
suit certain types of offenders better than others (Brody, 1976: 40). But
the overall tendency in the reviews of the programmes is entirely clear.
The overall tendency has been summarized in bald terms by Robert
Martinson in his now classic 1974 review of the literature. The review
covered methodologically acceptable studies in the English language
from 1945 through 1967 of attempts at rehabilitation in the USA and
other countries. In the report, Martinson dealt with those studies which
measured results in terms of recidivism. After having pointed to the
methodological complications inherent in the reporting, he concluded:
With these caveats, it is possible to give a rather bald summary of our
findings: With few and isolated exceptions, the rehabilitative efforts that have been
reported so far have had no appreciable effect on recidivism. Studies that have been
done since our survey was completed do not present any major grounds for
altering that original conclusion. (Martinson, 1974: 25)

The critique which had to come after such a statement (Palmer, 1975) has
been effectively refuted (Sechrest, 1979). Martinson's summary still
stands as representative.
Secondly, the social-scientific basis comes from our knowledge of the
actual organization of most prisons, nationally as well as internationally.
Above we have taken as our point of departure actual treatment
experiments and attempts. It is these experiments and attempts which to
a large extent do not show the desired effects. But as a blunt matter of
fact, the actual realities in almost all prisons are extremely far from
anything which may be called 'treatment' in a qualified sense. As
mentioned already (Chapter 1), the prisons are often overcrowded, rundown, and more or less dangerous places to those who inhabit them.
And as a rule they are large, authoritarian and bureaucratic machines.
This is the everyday life of the prison-very far from any 'treatment
situation'.
Thirdly, the basis comes from sociological studies of the prison as an
organization and of the prisoners' community. The very first large prison
study in modem times, carried out in the US before World War 11
(Clemmer, 1940), clearly indicated that rehabilitation is not promoted by
imprisonment. The author, Donald Clemmer, was a sociologist
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employed in the prison where the study was undertaken. Through
intensive interviews, questionnaires and observation, he studied the
prisoners' attitudes to the law-abiding society. His data supported the
hypothesis that the prisoners were 'prisonized', as he called it, during the
prison term. By 'prisonization' he meant the taking on of the folkways,
mores, customs and general culture of the penitentiary. This culture
made the prisoner more or less immune to attempts from the prison in
the direction of readjustment. In more popular terms, according to
Clemmer's study the prison in a cultural sense first of all functioned as a
'crime school'.
Every prisoner, Clemmer maintained, was subject to certain
universal factors of prisonization. No-one could fully escape it. To be
sure, there were variations. He hypothesized that the shorter the
sentence, the greater the adequacy of positive relationships during prepenal life, the greater the number of positive relations on the outside, the
greater the personal independence in relation to primary groups inside,
the greater the personal ability to refuse the prisoner code, the greater
the physical distance inside from inmate leaders, and the greater the
personal tendency to refrain from certain types of activity which were
introductory to the prisoner code, the smaller the tendency towards
prisonization. The greatest degree of prisonization followed from the
opposite ranking on these criteria. Yet not only were many prisoners
exposed to a large number of the factors likely to promote a high degree
of prisonization: also, the fact that no-one could avoid it entirely,
constituted a main point. Clemmer did not conclude that a high degree
of correlation necessarily existed between extreme prisonization and
later criminal behaviour, but he did suggest the likelihood of a
correlation, and he certainly argued that prisonization did not aid
rehabilitation.
Clemmer's comprehensive study attracted considerable attention in
professional circles, but World War 11 put a temporary end to research
activity. However, after the war the sociological study of the prison
gained renewed importance, and around 1960 a series of important
studies appeared which in various ways supported Clernmer's initial
findings.
The American sociologist Stanton Wheeler carried out a refined
questionnaire study in which he tested Clemmer's findings concerning
prisonization (Wheeler, 1961). Clemmer was primarily concerned with
the early phases of prisonization, that is, with the prisoners' entrance
into the inmate culture. His proposition about an association between
prisonization and later adjustment was based on the assumption that the
processes observed during the early and middle phases of incarceration
continue until the inmate is paroled (Wheeler, 1961: 698). Wheeler
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investigated this assumption by dividing the prisoners in a large
American prison into three groups: those who were early, mid-way and
late in their prison term. By dividing the prison population in this way,
he was able to infer (the study was cross-sectional rather than
longitudinal) that prisonization-measured by the prisoners' responses
to a series of hypothetical conflict situations in the prison-increased
significantly towards the middle phase of their stay, and decreased again
when release approached. In other words, prisonization appeared 'Ushaped': the prisoners seemed to 'prepare' for release by to some extent
abandoning the inmate norms and values characteristic of the earlier
phases. But it is important to note that the 'D-shape' was not perfect:
though a reorientation could be inferred towards the final part of the
stay, the reorientation was not complete. And since many prisoners are
incarcerated several times, it may therefore be inferred that prisonization
is a kind of spiral, through which the individual becomes continually
more involved in the inmate subculture.
Also around 1960, several studies appeared which not only
suggested a process of prisonization on the part of the prisoners, but
which, most importantly, tried to explain why such a prisoner culture
appears in the first place (Sykes, 1958; Sykes and Messinger, 1960). The
authors discussed the various pains of imprisonment which the
incarcerated prisoner experiences. The basic deprivation of liberty itself,
the deprivation of goods and services, the deprivation of heterosexual
relations, the deprivation of autonomy, and the deprivation of security in
relation to other inmates, are so painful that they create a need for a
defence. That defensive need is met through the establishment of the
prisoners' community with its particular norms and values. Life in the
prisoners' community does not remove the pain, but at least it alleviates
or moderates it. A common culture protects against the pressures from
the environment. This way, the prisoner culture becomes an
understandable reaction.
Scandinavian research, from the same period as well as more recent
studies, has in part presented findings which rather strongly resemble
the American results.
In 1959 the Norwegian sociologist Johan Galtung published a
comprehensive study of the Oslo District Prison, Norway's largest prison
(450 inmates, quite a bit smaller than any American and British prisons;
Galtung 1959). Galtung served a sentence as a conscientious objector,
and based his study on, systematic personal observation, but also on
systematic interviews with fellow prisoners and staff. Galtung
corroborated the finding that the prison term is experienced as extremely
painful, in much the same way as in the American studies (despite the
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fact that Norwegian sentences are on the average much shorter than
American ones), and he found tendencies towards prisonization.
In 1965 I published a study of the Norwegian institution for
preventive detention, based on two years of participant observation as a
sociologist and interviews, as well as questionnaires administered to
inmates in the preventive detention institution and a regular prison for
long-termers (Mathiesen, 1965a). A main focus of attention in my study
were the power relations in the total institution. Because this was a
preventive detention institution, the element of psychiatric and
psychological expertise was larger than usual. In view of this, one might
think that the pains of imprisonment were reduced from the point of
view of the inmates. But the facts were opposite: from the prisoners'
point of view, their term in the preventive detention institution was
experienced as particularly painful. They felt especially stigmatized as a
particularly deviant outcast group. As a small indication, they frequently
used the term 'the garbage can of society' to describe themselves. And,
most importantly, they experienced the psychiatrists and the treatment
staff in general as having a particular and dangerous, almost
omnipotent, power. In their eyes, the power of the psychiatrists was
related to the role of the medical doctors as psychiatric experts in court:
most of the prisoners had a so-called security sentence, requiring a
psychiatric investigation and conclusion, and those who had been
sentenced to a large extent experienced the psychiatrists as the 'real
judges'. This particular finding has much more recently also been
corroborated by others (Kongshavn, 1987). But the power of the
psychiatrists was also related to the importance of their reports and
recommendations for or against release on so-called 'free security'.
Through these reports and recommendations, the psychiatrists
controlled a benefit which was vital to the inmates. The comparative
questionnaire data showed that inmates in the treatment-oriented
institution experienced the 'total power' of the staff as being much
greater than did inmates in the regular prison (Mathiesen, 1965a: 109).
Based on my participant observation data, I did not find the same
strong indications of the kind of prisonization or enrolment in a
particular prison culture. 'My' prisoners seemed to a greater extent to
represent standard, conventional norms and values, like 'most people'.
Similar findings have been reported in at least one other Scandinavian
(Danish) group of studies (Balvig et al., 1969). But on the other hand, I
found other, at least equally problematical reactions to the stay in prison:
many prisoners emphasized that the power of the psychiatrists made it
quite impossible for them to enter anything resembling a therapeutic
relationship with them. And many tried to defend themselves against the
particular stigma they experienced, as well as against what they
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experienced as the omnipotent power of the psychiatrists, by levelling
constant and massive criticism against the institution and the prison
system in general. The criticism emphasized that the institution and the
system was unjust, ineffective, or both. The inmates emphasized strongly
that their rehabilitation, as that term has been defined above, was not
promoted, thus criticizing and rejecting the prison on its own terms; that
is, for not maintaining or attaining norms and values which in fact are
norms and values also of the prison. In other words, there was a deep
conflict between staff and prisoners, even though the conflict did not
have the character of a cultural cleavage.
Another comprehensive Scandinavian study, from Sweden, has,
however, found clear indications of prisonization also under
Scandinavian conditions. In her book from 1974, Ulla Bondeson reports
(Bondeson, 1974; rev. Eng. ed. 1989) from a questionnaire and interview
study performed in thirteen different institutions for women and men
(training schools, youth prisons, closed prisons and a preventive
detention institution). According to Bondeson, the prisoners were
criminalized, narcotized, neuroticized, .and generally made to feel
powerless during the prison term. And they were to a significant extent
prisonized. A comprehensive argot test was developed to study the
prisonization process. Bondeson did not find that small treatmentoriented institutions functioned any better than large ordinary prisons.
And women were also prisonized during the prison term. Interestingly,
she was unable to corroborate Wheeler's 'D-shaped' curve of conformity
to conventional norms (see above). She concludes:
In summary, the prisonization observed during institutional confinement
does not regress toward the end of confinement in our material. There is no
sign here that the inmates stop identifying with the criminal subculture as
the release date approaches. Thus, there are no grounds here for maintaining
that an anticipatory socialization to the law-abiding society begins before
release. (Bondeson, rev. Eng. ed. 1989: 248)

These are some of the prison studies which have been undertaken. There
are also others, and though there are variations, they give the same
general dismal picture. (A large study, from the United States, shows a
somewhat brighter picture; see Glaser, 1964. The study has been
criticized on methodological grounds.) Whether prisonization in
Clemmer's classical sense is found or not, is perhaps partly dependent
on the method used. Regardless of whether the mechanism is
prisonization or not, the studies almost unanimously and clearly suggest
or show that the goal of rehabilitation, attached 'to the prison, is not
attained.
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This general conclusion was in fact anticipated as early as at the
beginning of the 1950s, in an important article by two American
sociologists who were also prison administrators: Lloyd W. McCorkle,
who was warden of the New Jersey State Prison in Trenton (where
Gresham Sykes carried out his above-mentioned study), and Richard R.
Korn, who was director of education and counselling in the same prison
(McCorkle and Korn, 1954). They created a key concept which
summarized the core point in a large bulk of later prison research: police,
courts, and especially prisons, argued McCorkle and Korn, imply a
rejection of the prisoners as members of society. The prisoners' reply to
the rejection is to reject those who have rejected them, reject their rejectors.
McCorkie and Korn put it this way:
In many ways, the inmate social system may be viewed as providing a way
of life which enables the inmate to avoid the devastating psychological
effects of internalizating and converting social rejection into self-rejection. In
effect, it permits the inmate to reject his rejectors rather than himself.
(McCorkle and Korn, 1954: 88)

Under these conditions, they argued, anything resembling
'treatment' becomes impossible. Even rehabilitation 'based on easing the
harshness of prison life' (McCorkle and Korn, 1954: 95) becomes
unproductive from a rehabilitative point of view (however important it
might be from a humanitarian point of view), because the rejection
which the prisoners react to is overarching or immanent in the system, so
that new demands and new rounds of hostility arc created. A long series
of later studies have proved that McCorkle and Korn were right.
One can probably go further, by saying that not only does the goal of
rehabilitation remain unrealized in the prison; also, the chances of
rehabilitation are in fact reduced, on a long-term basis, among the
inmates who enter the 'rejection syndrome' described above. Let me
mention here that Ulla Bondeson has studied the long-term effects of
prisonization on recidivism (Bondeson, rev. Eng. ed. 1989, Ch. 12; see
also Bondeson and Kragh Andersen, 1986; Bondeson, 1986: 422; on the
same issue see, in addition, Robison and Smith, 1971: 71-2; Trasler, 1976:
12-13). Recidivism data were collected on the subjects of her prison study
after a period of five and ten years respectively. All crimes and all
sanctions imposed were registered with exact dates for the whole period.
A number of other follow-up data were also registered. The major
analysis concentrated on the ten-year follow-up, and recidivism data
were related to previous data on prisonization, controlling for some
important background variables. The inmates from the training schools
were excluded from the study (and a few people from the other
institutions had to be eliminated due to incomplete information), leaving

Rehabilitation

53

two youth prisons, one women's prison, two men's prisons and a
preventive detention institution in the study. The time which elapsed
from release until a new crime was committed was analysed using
techniques for the so-called survival data, noting differences in
recidivism periods. In four out of the six institutions, recidivism could be
explained by prisonization. Interestingly, the two institutions which
deviated were the youth prisons which had many prisoners without
prior sentences. Bondeson concludes:
In conclusion, for the two youth prisons, none of the covariates considered
were found to have a significant influence on the recidivism time
distributions . . . For the other four prisons, a considerable part of the
variation among prisons in recidivism time could be explained by. the three
covariates, argot knowledge, sentences per year, and type of crime ... Of the
three covariates, argot knowledge was the most significant in the final
regression model (p = 0.0005), then came sently (p = 0.001) and finally type
of crime (p = 0.003). (Bondeson, rev. Eng. ed. 1989: 292-3)

DOES PRISON HAVE A DEFENCE IN
REHABILITATION?
The overall reply to the main question posed in this chapter, 'does prison
have a defence in rehabilitation?', may be put very briefly: an
overwhelming amount of material, historical as well as sociological,
leads to a clear and unequivocal no to the question.
The ideology of rehabilitation is as old as the prisons themselves. It
has consisted of, and still consists of, four main components-work,
school, moral influence and discipline-which at the same time are core
elements in a bourgeois, 'Protestant' ethic. The rehabilitative imagination
has not reached beyond these four components, and various concrete
expressions of the components.
The relative emphasis through time on the four components has
been determined by system interests attached to the prisons rather than
to any interest in actual rehabilitation of the prisoners. This means that
when there has been conflict between the system interests and
considerations of rehabilitation, the former interests have systematically
won the battle, and received priority.
And just as systematically, the rehabilitation result has failed to
appear. This conclusion receives extremely broad support in the
extensive treatment research literature, and in a long string of in-depth
studies of a sociological kind of the prison as a social system.
Not only can we most certainly say that the prison does not
rehabilitate. Most likely we can also say that it in fact dehabilitates.
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Actually, today this is often also granted by responsible authorities. I
quote an authoritative Swedish source: 'What criminological research
nowadays has taught us is, however, that the idea of being able to improve the
punished individual through a punishment implying deprivation of liberty, is an
illusion. On the contrary, today it is generally acknowledged that these kinds of
punishment lead to poor rehabilitation and a high recidivism rate. In addition,
they often have a destructive effect on personality'. (Regeringens proposition,
1982/83
85: 29, translated from the Swedish by the present author)

No.

It is only reasonable to demand that the authorities now take this correct
understanding seriously in practice. Surely, at times we are presented with great
success stories as far as recidivism from prison is concerned. The Canadian
authorities now literally promote Canada and their prison system as. a success
story. The evidence strongly suggests however that the Canadian story is far less
of a success than indicated. The Canadian story tells us that there is only a ten
per cent recidivism rate from federal prisons. Federal prisons take long term
inmates, sentenced to two years or more. But federal prisons only take ten per
cent of all of those sentenced to prison. For the rest, the 90 per cent, who are
placed in state institutions, no nationwide recidivism statistics are available. This
is the group with the highest recidivism rate in other countries, notably Sweden.
Furthermore, the recidivism rate of ten per cent for prisoners in federal long
term prisons, only counts as recidivists those who are again sentenced to
imprisonment for two years or more. If those sentenced to shorter terms, ending
up in state institutions, are included, the recidivism rate increases substantially,
in Canada as in other countries. 1

While a slight degree of optimism may be ascertained in the research
community as far as rehabilitation and recidivism are concerned,
researchers are generally claiming only very modest gains. Politicians, on
the other hand, rely more or less squarely on propaganda. We should
beware of the propaganda model, and take cognizance of what the
researchers say.2

1

2

See Fredrik Marklund and Jonas Oberg, ,.Aterfall i brott: Kanada lyckas inte batire an
Sverige' (Recidivism to Crime: Canada Not More Successful than Sweden), Apropa
Oournal of the Swedish Council of Crime Prevention) No. 3 2004, p. 33; see also Jan
Andersson and Stina Holmberg (summary of the same information) in the Swedish daily
Svenska Dagbladet 13 August 2004. The head of the federal prison system in Canadataking prisoners over two years - promoted the Canadian success story at a large
meeting in Stockholm, Sweden in October 2003. For another important criticism of the
Canadian experience and the promotion of it, see information from the Canadian
Association of Elizabeth Fry Societies, www.elizabethfry.ca
See e.g. Mark W. Upsey et al. 'Rehabilitation: An Assessment of Theory and Research', in
Colin Sumner (ed.), Blackwell Companion to Criminology, Blackwell Publishers 2004, who
has this to say about results: 'Though this result supports many different program
choices, it should be noted that most of the interventions tested in the research literature
produced weak or negligible effects on recidivism, and some had negative effects.
Despite the evidence that many programs, in principle, can be effective, actually
configuring and implementing such a program appears to be relatively difficult.'

CHAPTER 3
General Prevention
GENERAL PREVENTION AS A PARADIGM
The notion of rehabilitation is one important theory within the main group
of penal theories stressing individual prevention as social defence.
As mentioned already, the other main group of theories of social
defence takes its point of departure in general prevention, that is, in the
notion of preventing not the inmate, but others, from committing criminal
acts. As we have also mentioned, general prevention is conceived as
processes of deterrence, moral education and habit formation of others.
The general-preventive effect of punishment is to a large extent taken
for granted in our society. The notion of the general preventive effect of
punishment is so deeply ingrained in the 'common sense thinking' of
society, that questions about its actual existence are frequently not raised
and remain unasked. In this sense, the notion of the general-preventive
effect of punishment constitutes a prevailing paradigm in society.
The word 'paradigm' is Greek and means 'pattern'. In the context of
the sciences, 'paradigm' stands for a coherent and basic pattern of thinking
which influences the research process by emphasizing particular research
tasks and particular problems as fruitful and interesting, and by
functioning as a scheme of interpretation when empirical data are to be
placed in a theoretical context. Marxism may be said to constitute such a
Iparadigm' in the social sciences, and structural functionalism another (for
more details, see Kuhn, 1962/1970; see also for example Johnsen, 1979).
But it is not only in the sciences that we can talk of paradigms. In society in
general, and in various societal sub-systems, we may also talk of different
paradigms which in varying degrees compete with each other for our
attention and loyalty. Far outside the sciences we find coherent and basic
patterns _ of thinking which indicate points of departure for social
interpretation, which give direction to thinking, and which function as
regulating perspectives for the understanding of the world. The great
institutions in society, like the church, the law, the school, and more
recently the mass media, are producers as well as transmitters of more or
less coherent and basic patterns of thinking of this kind.
To qualify as a paradigm, the pattern of thinking must always to some
extent be taken for granted. Within the pattern of thinking, questions and
issues may certainly be raised-exactly that happens in the scientific
context-but the main and basic pattern, the tenets, must be taken for

56 Prison on Trial

granted. It is not reasonable to say that a pattern of thinking has the status
of a paradigm when large and dominant groups in fact cast great doubt on
its basic doctrines. Such patterns of thinking are either in the process of
losing their status as paradigms, or simply non-paradigms. Conversely,
the more a pattern of thinking is taken for granted by those who transmit
it, by those who receive it, or by both sides, the more 'paradigmatic' it is.
The question of how paradigms are established in groups or in society,
as well as the question of what causes an old paradigm to yield to a new
one, constitute complex and interesting issues of sociology of knowledge.
We cannot deal in detail with these issues here (some beginning analyses
may be found for example in Mathiesen, 1984: 18-122; see also Mathiesen,
1986, Ch. 6). Here we only wish to point out the following.
In Norwegian, British and US society the notion of the generalpreventive effect of punishment to a large extent functions as a paradigm.
The theory of general prevention constitutes a coherent pattern of
thinking. It constitutes a basic system of thinking in the sense that general
prevention is viewed as something of a cornerstone in a well-organized
society. And the general-preventive effect is to a large extent taken for
granted by those who transmit the message as well as by most observers
of the communication process.
This is important, for three major reasons. First, because the notion of
general prevention is so paradigmatic in society, the most disparate events
and actions become meaningful in the light of it. When the crime rate goes
down, this presumably shows that punishment has a general-preventive
effect. When the crime rate goes up, this presumably also shows that
punishment has a general-preventive effect: it shows that the sanctions are
not sufficiently severe, and that stiffer sentencing is necessary to reduce
crime. When the number of drug offences, registered either by the police
or through research, levels off or tapers down, it shows how correct the
stiff sentencing practice in this area has been. When the number of drug
offences increases, it shows that sentencing should become even stiffer.
Numerous other examples may be found of how entirely contradictory
events within the field of criminal and penal policy are thus given a
unified meaning (for an example from the area of presumed espionage,
see Mathiesen and Hjemdal, 1986). Contradictory events and actions may
have the same motivational basis, but need not have it, and the latter
possibility is not taken seriously. Rather, new contradictory actions which
occur are incorporated and automatically interpreted as supporting the
paradigmatic theory in the way indicated.
Secondly, and as an extention of the first point, because the notion of
the general-preventive effect of punishment is so paradigmatic, the burden
of proof is placed on those (minorities) who question the theory, and not
on those who take it as a point of departure and for granted. General
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prevention is assumed to function; it is the opposite possibility which is in
need of proof. Again, we see this in a number of concrete areas. Because
the efficacy of harsh punishment is taken for granted in the area of drug
offences, the burden of proof is placed on the shoulders of those who have
doubts about it. In a sense, a 'reversed burden of proof' constitutes the
order of the day. The theory of general prevention thereby becomes a
theory which is highly resistant to criticism and objections.
Thirdly, because the notion of general prevention is so paradigmatic, it
is possible for the proponents of the theory to take what they consider to
be common sense experience of everyday life as their most important
point of departure, often with little or no testing of this experience. The
grand old man of Norwegian penal law, internationally known for his
contributions to the theory of general prevention, has this to say about
what he considers to be the main basis for a belief in general prevention:
The strongest basis for the belief in general prevention is still the wellknown experience that fear of unpleasant consequences is a highly
motivating factor in most walks of life, and the more highly motivating the
more serious the feared consequences are. The notion that this well-known
mechanism were to be without importance when the issue at hand is that of
whether or not to commit a criminal act, is almost fantastic. (Andenres,
1977/1982: 229, translated from the Norwegian by the present author)

It should be added that this strong statement comes as a conclusion
towards the end of a long article, and after a detailed review of research
results which according to the author have not led to any breakthrough in
knowledge' (Andenres, 1977/1982: 228).
To this it should in fairness be added that especially during later
years, Johs. Andenres has been among those who have taken the question
of the empirical corroboration of the thesis of the general-preventive effect
of punishment seriously. We shall return to this below. Despite this, then,
the common sense experience of the fear of unpleasant consequences is in
fact his 'strongest basis for the belief in general prevention'. He does not
stand alone in this emphasis. Others, with a much more unempirical
approach, not only have common sense experience as their strongest basis,
but as their only basis.
To summarize: the paradigmatic character of the theory of general
prevention functions so that even clearly contradictory events and actions
are interpreted within the theory, the burden of proof is squarely placed
on those who doubt the theory, and pure 'common sense' experiences are
accepted as the strongest or even the only basis of the theory. These
circumstances do not make it easy to pose the main question of this
chapter: 'Does prison have a defence-in general prevention?' You then
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pose a question which goes straight against the main direction of the
paradigm. All the more important is it to ask the question.

RESEARCH RESULTS
The first specific question which may be asked, is that of what the research
in the area says.

During the last years, research related to general prevention has
expanded considerably. Johs. Andences is one who has followed research
developments closely, and who has summarized its various phases, for
instance in an article from 1977/1982 (Andenres, 1977/1982), as well as in
various other works covering special areas. As he says: 'From the middle
of the 1960s we have seen a stream of studies, especially from the United
States, and nothing suggests that the stream will subside' (Andenres,
1977/1982: 196). Because Andenres his also been one of the main
proponents of the theory of general prevention, we have reason to look
more closely at his contribution.
First of all, Andenres points to the entry of the economists into the
area. Their point of departure, he says, has been different from that of the
sociologists: the point of departure has been that the criminal act is the
result of a rational choice. In addition, they have been able to employ new
statistical methods, developed within economics. Furthermore, he
examines studies of the death penalty, studies of differences between
geographical regions, studies of the effect of legal change and change in
legal practice, interview studies--especially concerning the effect of
knowledge of the law and of changes in the law-as well as experimental
research. Various areas of social behaviour and a large number of studies
are discussed. The question is, then: where do we stand today? Andences
opens the reply to his own question like this:
In earlier discussions of general prevention we had to rely on unsystematic
experience, general psychological reasoning, introspection, and historical
material. Is it possible to say that the last ten years of research have changed
the situation in any basic way? It is not easy to give a clear answer.
(Andences, 1977/1982: 227)

The objectivity and the scientific standard of the discussion have
increased, Andenres says. Furthermore, it has become more difficult to
maintain extreme positions. On the one hand, it is not easy to deny a
general-preventive effect of penal reactions, or to maintain that their effect
is independent of efficient enforcement. On the other hand, the belief that
an increase in penal levels or police efforts automatically lower the crime
rate, appears clearly unrealistic. But, he concludes:
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Unlike research concerning the individual-preventive results of different
reactions, we have not had any breakthrough in knowledge. Research has
given fragments of knowledge which may be used in the control of, and as
supplement to, the common sense like reasoning which we still will have to
rely on. We have a long way to go before research can provide quantifiable
results concerning the effect on crime which is to be expected from this or
that planned change in the system-if, that is, we ever reach that stage.
(Andences, 1977/1982: 228)

The conclusion is significant. We have not had 'any breakthrough in
knowledge'. Research has only provided 'fragments of knowledge'.
We shall return later to Andenres' discussion. First we shall look at some
other reviews·of and contributions to the literature.
To Andenres' examination of research we should add that a conclusion
corresponding very closely to his is reached in a comprehensive and
thorough updated review of the most vigorous branch of modem research
in general prevention: the economic branch, which we mentioned earlier.
The review is provided by the German researcher Jiirgen Frank (Frank,
1986), and takes as its point of departure the wide range of American
studies using rationalistic economic models and 'cost-benefit' theories.
Speaking generally, the studies show a certain limited deterrent effect of
penal measures, that is, of the chance of being sentenced or imprisoned
and of the punishment level (Frank, 1986: 4-6). However, and most
importantly, the economic models which constitute the point of departure
contain a number of built-in problematical or doubtful assumptions when
it comes to practical life, which Frank also discusses (Frank, 1986: 15-22).
Frank, whose appraisals are very sober, concludes as follows concerning
this research tradition: the tradition is interesting in so far as it represents a
challenge to other lines of thinking which do not take their point of
departure in the idea of the rationalistic, economically inclined cost-benefit
orientation; the strictness and formality of its derivations make the
tradition clear and concise in terms of central propositions and core
statements; and even if it cannot indicate precisely the influence of penal
law and legal alternatives, it does provide a framework for analysis of
empirical work. 'The question', Frank concludes, 'of whether noneconomic approaches are superior in terms of explanatory power and
empirical certainty, remains open' (Frank, 1986: 23, translated from the
German by the present author).
It may be added that findings in more specialized areas, such as
drunken driving, where research has been intensive, are correspondingly
uncertain and at best going in different directions (for details concerning
drunken driving studies, see Klette's 1982 review). In a comprehensive
study, Ross and collaborators surveyed legal developments concerning
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drunken driving in Finland, Denmark, Sweden and Norway during the
1970s and early 1980s, presenting statistical evidence, where available, on
their impact on drinking· and driving (Ross et al., 1984). During the period,
the first three countries saw important liberalizations of drink/ driving
laws or legal practice (in Norway, liberalization came after the period),
while a rationalization of police controls, in the form of 'random' testing of
drivers, was introduced in all four countries. The interventions were
analysed by way of interrupted time-series analysis, and the researchers
looked for temporary as well as permanent effects, using measures such as
crash-related fatalities and injuries, weekend night fatalities, and nighttime fatalities. The effects of the legal developments were, on the whole,
negligible: the various measures yielded either no changes, changes which
were statistically insignificant, or, in the case of Finland, a significant (14
per cent) temporary rise in fatalities which virtually disappeared within
two months (injuries experienced a significant 2.5 per cent temporary
decline that lasted nearly a year). The authors concluded:
From a humanitarian viewpoint, there is much to be commended in the
developments of the last decade in the Scandinavian approach to drunkdriving law. The liberalization inherent in this approach has resulted in
considerably less misery being foisted on the citizens of these countries, with
no evidence of negative effects on the level of the drunk-driving problem. (Ross et
al., 1984: 480, emphasis added)

However, there is one point which requires a more detailed discussion. In
parts of the literature on general prevention a distinction is made between
the level of punishment on the one hand, and what may be summarized as
the probability of a sanction on the other. Though the level of punishment
seems to show very little or no general-preventive effect, an increase, it is
maintained, in the probability of a sanction when a crime has been
committed at least has some effect.
In his book Thinking About Crime, the American criminologist James Q.
Wilson in reality makes this claim (Wilson, 1975/1983). Wilson/s point of
departure is a defence of the penal system and of prison sanctions. He
speaks of the general-preventive effect of punishment/prison in a costbenefit context and in general terms, and points to various studies
showing an effect, though-he seems to admit-a marginal one (Wilson,
1983: 143). If his review of studies is scrutinized, however, it may be seen
that what he finds as having a marginal effect, quite systematically is what
may be summarized as the probability of a sanction. He speaks of the
'swiftness' and the 'certainty/ of punishment, very rarely about the
severity of punishment or punishment level.
The distinction between the punishment level or severity of
punishment on the one hand and the probability ('swiftness and
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certainty'} of a sanction on the other is made just as clear, or even clearer,
in other studies, for example in a large German study of youthful
offenders carried out by Schumann and collaborators (Schumann et al.,
1987).
In a carefully designed empirical project, Schumann and
collaborators studied the effect of the expected severity of punishment on
criminal behaviour among other aspects. A random sample of 1600 youths
aged 15-17 was drawn in the city of Bremen. Sixty-two of these were
exposed to a pre-test, leaving a sample of 1538. Two interview schedules
were developed, one measuring various possible independent and
intervening variables, notably expected punishments and subjective
experience of detection risk, and another-administered at least a year
later-tapping self-reported criminal behaviour. In addition, information
on criminal behaviour on the part of those interviewed was obtained from
official records. Altogether 49.3 per cent of the sample were reached by
two interviews. A detailed analysis is given of those not reached, and of
representativeness. The target sample and the group which was reached
showed identical proportions of individuals registered for criminal
conduct (p. 205). The study showed that the expected severity of
punishment had no effect on youthful criminal behaviour. Neither, it
might be added, had the expectation of youth prison. These negative
findings constitute one of the major conclusions of the report, summarized
as ~Irrelevance of severity of punishment' and ~Irrelevance of deprivation
of liberty' (p. 161). What the researchers did find was that the subjective
experience of detection risk had a certain effect, but not on the
performance of serious crimes, such as robbery, serious physical assault,
fraud, and drug crimes, as one might have hoped from a general
deterrence point of view. And not on the performance of all types of crime
which may be classified as trifling crimes, such as various types of theft
and temporary illegal use of a car. Effect could only be demonstrated on
the performance of some types of trifling crimes, such as shop-lifting,
trivial physical assault, damage to objects, driving without a licence, and
using the subway without paying. And even here, the effect as measured
through multivariate analysis is characterized as ~quite modest' (recht
bescheiden, Schumann et al., 1987: 152). And, let me add, youths who are
most likely to be detected, rarely commit such acts. They tend to commit
the types of crime which show no general-preventive effect. This is all that
can be said in support of general prevention theory in what is probably the
most comprehensive empirical study of general prevention in Western
Germany, if not in Europe, to date (Schumann et al., 1987; for a summary
see Ch. 8).
This German study is particularly important because it focuses on
youthful crime, and because it focuses so heavily and sharply on the
subjectively experienced detection risk. The detection risk may be said to
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be the most basic measure of probability of a sanction without detection or
clearance there will be no sanction, so that the detection risk is a decisive
condition for the 'swiftness' and 'certainty' of the sanction. The German
study goes further in discussing explicitly the subjective experience of the
risk, which is the 'bridge' between the objective risk and behaviour: the
objective risk is only likely to have an effect if it is experienced as a risk.
With only very partial and quite modest effects of the subjectively
experienced detection risk, let alone the level of punishment where no
effects could be shown, the theory of general prevention is actually driven
into something of a corner.
Yet, by proponents of general prevention, meagre results such as these
have been picked up and used as an argument for an expansion of the
resources allocated to the police and other segments of the formal control
system. Resources, it is maintained, should be allocated in order to
increase the actual-and thereby also the subjectively experienceddetection risk, since it has in fact shown some effect, however modest.
Today, the clearance rate for crimes reported to the police is generally very
low in most industrial countries. For example, the clear-up rate for crimes
reported to the police was 23 per cent for Norway in 1984. More than three
out of four reported crimes, in other words, remained uncleared. There are
geographical variations, with the lowest clear-up rate in the large
industrialized centres, where the crime rate is highest. The same may be
found in other industrialized countries. The argument, then, is that these
extremely low clear-up rates must be made to increase. Then the generalpreventive effect will also increase and become a reality. This may
presumably be attained through increased resources to the police, etc.
Here, however, the proponents of general prevention take a false step.
One thing, which the German youth study showed so clearly, is that for
the serious crimes, where the detection rate in fact is quite high, the
preventive effect of any subjectively experienced risk is non-existent. This
strongly suggests that factors other than the criminal justice system
determine the existence and development of such crimes.
Furthermore, the extremely low detection rate for the large number of
more trivial crimes, which explains the low average detection rate, is a
function of social reality itself in industrialized countries rather than of
police resources. In our context here, this is the most important point.
In modem, industrialized, urbanized society a series of social factors
operate in the direction of making crime anonymous. I am thinking of what
may be called 'mass crime': theft, car theft, drug use, the less serious
crimes of violence, and so on, which are the types of crime where we find
a partial and modest detection effect (see above). In industrialized,
urbanized society, people are less known to each other and know less
about each others' property, offenders more easily find places and areas
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where they are unknown, areas are without people larger parts of the
time, there are more objects, like cars and cottages, the objects are left
unguarded more frequently and for longer periods of time, and so on
(H0igard and Balvig, 1988: 58-9). The anonymity of these types of crime
leads, with a kind of 'sociological necessity', to a low or even extremely
low detection risk. The low detection risk follows from the conditions of
industrialized and urbanized society, not from a lack of resources to the
police. It is probably possible to make the detection risk increase. But there
are very powerful societal reasons why the increase in our kind of society
will not be significant; possibly, just possibly, unless we develop a pure
and complete surveillance and police state, which we would like to avoid
for a number of other reasons.
There is an empirical basis for this generalization. By way of
summary, Jiirgen Frank has this to say about the issue (Frank, 1986: 11):
'Various authors have investigated the influence of police activity on the
probability of arrest and sentencing. But no statistically significant
evidence could be found for the supposition that an intensification of
police activity would increase the arrest and sentencing rate.' This means
that the deterrent, general-preventive effect of an increased detection risk due to
increased police resources (and ensuing probability of a sanction, through
swiftness and certainly of punishment) would at best be quite modest-to use the
term from Schumann et al. (or marginal, to use the term of the champion of
general prevention, Wilson; see above). The Danish criminologist
Flemming Balvig has expressed the point in the following way:
I do not doubt that the clear-up rate could be increased by police activity. I
am, however, sceptical to the possibility that it may be increased significantly
without very great societal costs of an economic kind as well as in other
ways. And an increase of a few percentages is probably not of such great
interest in view of the fact that the level will be very low in any case. (Balvig,
1980: 63, translated from the Danish by the present author; see also Balvig,
1984b)

Thus, Balvig says, a classical issue of whether or not a high clear-up rate
has a general-preventive effect, is solved: 'If it is impossible to attain this
high clearance rate, it does not make any difference who is right in this
matter' (Balvig, 1980: 66).
With this as a background, we may return to Andences' classical
review. To repeat, we have not had any 1Jreakthrough in knowledge', he
said. Research has only given 'fragments of knowledge'. The preceding
review has prOVided very considerable support to these conclusions, if by
'kriowledge' we mean relationships and Significant differences. Largely,
we do not find relationships and differences, and if we find them, they are
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in the main quite modest or even marginal. Which practical conclusion is
it, then, that Andences draws?
After his discouraging conclusion concerning firm knowledge
showing relationships and differences, Andences moves on to emphasize
the common sense experiences mentioned earlier, in our discussion of
general prevention as a paradigm: ~The strongest basis for the belief in
general prevention is still the well-known experience that fear of
unpleasant consequences is a highly motivating factor in most walks of life
. . .'. Despite the total amount of evidence which at best may be
characterized as uncertain and unclear, with either lack of relationships or
only partial, modest or marginal relationships, ~the belief in general
prevention' is maintained in view of 'the well-known experience' of fear of
unpleasant consequences. Despite his own careful discussion in the earlier
part of his article, showing only 'fragments of knowledge', a discussion
which has been clearly corroborated later, Andences concludes as if the
uncertainty and lack of clarity in the final analysis actually do not count:
'The primary task [of the penal system]', he says, 'must be general
prevention, based on a combination of deterrence and moral educationof course within the limits set by the demands of justice and humanity'
(Andenres, 1977/1982: 230).
It would have been much more reasonable to conclude by seeing the
uncertain and unclear research results as a significant warning not to take
general prevention for granted. Andenres ends his review by doing
precisely that-taking it for granted. Many others do the same.
The serious uncertainty and lack of clarity which at best may be said
to exist concerning the effects of general prevention, will be taken as the
point of departure below. The discussion will run through the following
steps.
First, we shall try to explain why the results show such uncertainty,
lack of clarity, and at best such modest or marginal associations. In order
to do so, we shall utilize some basic notions from communications
sociology.
Next, we shall discuss the moral problems which reasoning in terms of
general prevention raise. General prevention does not only raise questions
of efficacy, but also questions of morality. In particular, we shall
emphasize the moral problem inherent in exposing a few, usually
impoverished and stigmatized people, to particular pain in order to
prevent others from committing similar acts. We will then show how the
adherents to the belief in general prevention also emphasize the
arguments against general prevention mentioned here-when the interests
they represent are served by it. In such cases, various types of
communication defects, moral dilemmas and so on are emphasized
precisely tile kind of factors discussed in this chapter.
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We have already discussed the preventive effect of the state's penal
policy independently of the prison as a specific type of punishment. We
will continue to do so below, because the basic questions are not limited to
the use of prison. But in the concluding section of the chapter, the general
arguments will be applied specifically to prison as punishment.

GENERAL PREVENTION AS COMMUNICATION
In the context of general prevention, punishment may be viewed as a

message from the state. First, punishment is a message which intends to say
that crime does not pay (deterrence). Secondly, it is a message which
intends to say that you should avoid certain acts because they are morally
improper or incorrect (moral education). Thirdly, it is a message which
intends to say that you should get into the habit of avoiding certain acts
(habit formation). The criminal justice system, comprising the prosecuting
authorities, the police, the courts and the sanctioning apparatus which
includes the prison system, may be seen as a large machine having the
purpose of communicating this message to the people. The machinery
constitutes one of the state's most important mechanisms for 'talking' to
the people about the people's own doings.
The fact that punishment is an attempt to communicate a message, or
a set of messages, is acknowledged by the analysts and proponents of
general prevention. For example, Andenres says that 'The communication
process from the legislator and the law enforcement agencies to the public
is therefore a central link in the operating of general prevention'
(Andenres, 1977/1982: 216-17). Andenres also states that in 'older penal
theory there was not much emphasis on this. It seems as if a
correspondence between the objective realities and the comprehension of
the individual was tacitly assumed' (Andenres, 1977/1982: 217).
But even if the communication process today presumably is seen as 'a
central link', there is not much emphasis on it. What is emphasized, if
anything, is the rather simplistic question of people's knowledge of the
law and legal regulations, for example their knowledge of maximum
penalties. However, the communication process is a complex process of
interaction between sender and receiver, which raises far broader and
more complicated questions than just 'knowledge' of the law. Legal and
penal theory of general prevention has hardly, if at all, approached these
questions.
The questions go to the core of the issue 'does prison have a defencein general prevention?'
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The Politics of Signification
First of all, what do we understand by 'communication'? The concept is
complex. In extremely few words, communication stands for the transfer of
meaning between interacting parties. Transfer of meaning may take place
between individuals, groups, classes or whole societies, or between the
state and the members of a society. When transfer of meaning takes place
between the state and the members of society, which is the assumption of
general prevention theory, particular state institutions are responsible for
the transmission, and the transmission is usually very predominantly a
one-way process-from the state institutions to the people.
But meaning cannot be transferred directly. As the Norwegian
sociologists Hjemdal and Risan (1985) have formulated it, we need what
may be called 'carriers of meaning' to accomplish the transfer. Carriers of
meaning may be words, pictures, bodily postures, facial expressions, etc.
Language is of course a crucial carrier of meaning. It is, then, the carriers of
meaning which are transferred: the receivers must recreate the meaning from
the carriers which they receive. This particular point is very significant.
The recreation of meaning from the carriers which are received
presupposes a common context of symbolic understanding. When such a
context is not there, or is insufficient, the recreation of meaning becomes
correspondingly broken or deficient. The function of the carriers of
meaning in the communication process may be elaborated as follows.
The meaning which people assign to events and objects is not only
dependent on how the events and objects 'are'. The meaning which people
assign to events, such as new legislation or sentences proclaimed by the
courts, or to objects, such as police uniforms or police roadblocks, is not
only dependent on how these events and objects 'are' in an external sense.
The meaning is also to a great extent dependent on how the events and
objects are signified. Without the signs which signify, the events and
objects alone would be meaningless. 'Sign' here is used as a synonym for
'carrier of meaning'. The 'signs' carry the meaning. Language is a
particularly important set of signs carrying meaning. Other material
expressions which may be perceived through our senses may also function
as signs carrying meaning.
The signs, whether they are language or other expressions which may
be perceived, 'carry' the meaning to the other party, thus creating
meaning, only when they function within a context of understanding
which is given in advance. The signs, then, become creative of meaning
when they function in relation to a background of other signs which
provide a pre-understanding; the meaning carried by the signs comes
forth and becomes 'understandable' when the sign is seen in relation to the
sign system or structure of signs which it enters into. This preunderstanding or structure of signs must be common to sender and
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receiver if the meaning which is created in the receiver is to be a meaning
common to the two parties.
Thus, in a very brief and sketchy way we may say that 'meaning' is
produced through the relationship between an external reality (what we
here have called events and objects), signs (whether they are language or
other expressions which may be perceived), and interpretation (the
process by which the sign is seen in relation to the structure of signs which
it enters into).
We have here touched on and interpreted some features of the school
of thought within linguistics called 'semiology' or 'semiotics'. (Central
contributors are Ferdinand de Saussure, C.S. Peirce, Roland Barthes and
Umberto Eeo; see for example Barthes, 1972; for a general presentation, see
Fiske, 1982.) Semiology comes from the Greek semion which stands for
'sign', and logos which stands for 'teaching' or 'science'. Semiology, then, is
'the general science of signs'.
Thus, it may be said that the state's communication with members of
the society, its attempt at communicative transfer of meaning, constitutes a
politics of signification (to paraphrase Hall et al., 1978). The state's politics of
signification are exercised in a long string of institutional contexts, such as
the school, church institutions, and in the so-called criminal justice system.
And signs which are seemingly small and insignificant may be of crucial
importance.
The school, in other words, is not just an institution for the inculcation
of knowledge, but also an institution which in decisive ways brings signs
to bear on reality, or signifies reality, for generation after generation. The
designations 'curriculum', 'lesson', 'test' and 'examination' are a few of the
very large number of designations of reality, which enter into a structure
of signs relevant to the school, and which give definite and general
associations in the direction of ascetic duty and discipline.
The church is not just an institution which satisfies people's religious
beliefs and needs, but also an institution which-historically in at least as
decisive a way as the school-has signified reality for generation after
generation. The designations 'sin', 'damnation', 'belief' and 'forgiveness'
are some of the many designations which comprise a churchly structure of
signs, and which give associations in the direction of divine omnipotence
and churchly wisdom.
The same applies to the system which-not accidentally-is
designated the criminal justice system: this system is not just a system which
prosecutes and punishes offenders against the law, but is also an
institution which, precisely while prosecuting and punishing, very
strongly emphasizes a whole series of designations of reality. The
designations 'guilt', 'sentence', 'legal procedure' and 'criminal justice
system' are some of the many designations used by the 'criminal justice
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system' which jointly comprise a structure of legal signs giving
associations in the direction of thorough, carefully prepared and
reasonable treatment of offenders. In the context of this book, the example
of the crimina~ justice system' is particularly interesting: it shows how the
soothing designations of the system are so ingrained that it is difficult to
avoid them even here.
The question of the preventive effect of punishment, and of prison as
punishment, may now be considered within the framework of the politics
of signification.
I

Punishment and Signification
Above we emphasized that meaning is produced through the relationship
between an external reality-what we called events and objects; signslanguage and other perceivable expressions; and interpretation-the
process of placing the sign in relation to a wider structure of signs.
Meaning, then, is produced through an interaction between these three
aspects or elements.
As a method of implementing general prevention, state-produced
punishment is confronted by problems in all three respects. In more detail,
state punishment with a view to general prevention fails to the extent that
the factual events and objects in question (the legislative measures, the
sentencing practice, and so on), the designations used, and the sign
structure within which the signification is received and interpreted,
deviate from what it takes to make general prevention work.
The general point is that the failure of punishment as the state's
communicative practice contributes significantly to explain the unclarity
and uncertainty which prevails with respect to the preventive effect of
prison.

The factual: sentencing practice, legislation and detection risk
Some star examples exist to which proponents of general prevention
frequently refer in support of the theory. The high risk of detection and the
severe punishments against breaking the rules (concerning the blackout
during World War 11, for instance) is one of them. In the Scandinavian
context, a particular period without any police in Denmark, also during
World War 11, is another.
The example of the blackout is referred to by Johs. Andences in an
article from 1950:
As an example of rules which are close to 100% effective because the actor
must count on every rule violation being detected and consequential, the
rules concerning blackout in wartime may be mentioned. Here the purely
deterrent effect is sufficient, even without any support from the moral
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authority which the law normally has. (Andenres, 1950/1962: 116-17,
translated from the Norwegian by the present author)

In the same article he has the following to say about the period without

police in Copenhagen:
In September 1944, the Germans arrested the whole Danish police force.
During the rest of the occupation, the police service was performed by an
improvised and unarmed team of guards, who were almost completely
unable to do anything unless the perpetrator was caught in the very act ...
Crime immediately proved to increase very significantly . . . (Andenres,
1950/1962: 121)

The high detection risk and the severe punishments in connection with the
blackout probably did create conformity. And the sudden and complete
dissolution of the whole police force probably did increase the crime rate.
(Though it should be mentioned that blackout during wartime is
obviously also very much in one's own interest, and that doubts have been
raised concerning the effect of the dissolution of the police force in
Denmark: it has been argued that the crime figures during this particular
period were to be expected simply by extrapolating from the figures prior
to the period-see Wolf, 1967; discussed in Balvig, 1984a.) However, as
Nils Christie (1971) has pointed out in an important article, such drastic
changes in the sanctioning system are certainly not a part of the daily
round. On the contrary, they are very unusual, atypical and extreme
events within the criminal justice system. Christie formulates it as follows,
in connection with court decisions:
The point here is that almost all of the star examples concerning the effects of
general prevention are relevant to a situation which is completely different from
that which confronts the judge when he is to select the concrete reaction.
Normally, the judge must choose between sanctions which are rather close
to each other-three or six months imprisonment, or at most between
conditional and unconditional sentence-while the examples of general
prevention concern dramatic differences between stimuli, such as police
control against no police control. (Christie, 1971: 55, translated from the
Norwegian by the present author)

The same point is also important in connection with the legislative process.
Because the legislative process is complex and slow, the legal rules-for
example the punishment limits for given types of offence-are largely
changed gradually and/or in terms of details. To be sure, in situations of
moral- and social panic, change may occur suddenly, and it may be
extensive. We shall return later to important examples of this (Chapter 5).
But despite the existence of important examples of moral panics, which do
say much about instability of the moral standards in society, they
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(fortunately) do not constitute the everyday life of the legislation process.
Furthermore, we have no theoretical or empirical grounds for assuming
that legal change based on a panic is particularly effective in terms of
general prevention. If anything, the irrationality, frenzy, and brushing
aside of elementary principles of due process, which tend to characterize
moral panics, probably produce the reverse of the desired effect in the
relevant groups where the panic strikes.
From a communicative point of view, what we have pointed to above
is of decisive importance. It is unreasonable to expect the choices between
sanctions or sanctioning levels which are close to each other, and which
constitute the everyday routine of criminal policy, to be picked up and
received by the receivers with a meaning corresponding to that of the
senders. Disregarding for a minute the mediating links in the
communication process, which make communication selective (and which
we will return to shortly), reality in the message structure is in other words
such that the process of picking up the message is difficult: the relatively
fine nuances which exist in sentencing practice are based on complex
conditions relevant to the particular individuals who are brought to trial.
And, in much the same way, complex arguments concerning obedience to
the law and the effects of legislation constitute the background for the
gradual and/or small changes which occur in criminal law.
The following should be noted clearly. Taken together, and over time,
small changes in sentencing practice and legislation may lead to largerscale changes in criminal policy. Indeed, this is happening today. As
mentioned in Chapter 1, the criminal policy of a number of Western
countries is currently being tightened up, with an increased punishment
level. This is an important part of the background for the congested
prisons. The point is that the changes which occur at a given point in time
are usually relatively small, and based on complex reasoning.
The fact that large-scale changes to a significant extent occur over time
through an accrual of small changes, may be generalized to other parts of
criminal policy. The development of the Norwegian police constitutes an
interesting case in point. In 1970 a general plan advocating major changes
in the organization of the police as well as greatly increased resources to
the police was presented (Innstilling, The Aulie Report, 1970). Precisely
because it was presented as a major plan, it was possible to discuss and
criticize it publicly, and the plan was in fact abandoned in the mid-1970s.
After the shelving of the plan, however, the police have changed in ways
which are very reminiscent of the original proposal. But the changes have
occurred gradually, in a cumulative fashion from year to year (Lorentzen,
1977). The gradual changes have not caused any sensation or debate, and
today the Norwegian police is completely reorganised and greatly
strengthened in terms of power and authority. The significant lesson for us
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is that a political message structure consisting of small, cumulative steps is
more difficult to perceive, pick up, and react to-much like the small steps
in a cumulative penal development.
Before concluding this section, let me add that the very low detection
risk discussed earlier in this chapter (pp. 61-4), is also an integral part of
what we have called the reality of the message structure. In an
industrialized, urbanized and anonymized society increased police
resources will only change the detection risk in a marginal way. This is a
basic feature of modem social reality, which has become a part of the
message structure. A detection risk like the one we had during the
blackouts of World War 11 is entirely atypical.

Signification: filtration and focusing
Above (p. 66) we emphasized that 'reality'-the events and objects which
form a part of the message structure-not only constitute actual events
and objects, but also simultaneously designations which carry (or fail to
carry) meaning. In other words, the actual events or objects cannot be
separated from their designations: they simultaneously signify (or fail to
signify) a meaning which the senders wish to transmit to the receivers. The
signification aspect of events and objects was actually with us in the
preceding discussion: the conditions which sentencing practice is based
on, and the arguments concerning obedience to the law and the effects of
legislation which constitute the basis of new penal legislation, do not find
adequate designations through the factual aspects of sentencing practice
and legislation.
But the signification process may also be discussed in more direct
terms, and with an emphasis on some further aspects. Through which
media is information about the law communicated in our society?
Primarily through the large mass media, which are complex organizations
with internal tensions, conflicts and modes of cooperation, and which,
above all, represent interests quite different from that of communicating
information about the law. The interests in question may be summarized
as a combination of news and sales interests: a combined emphasis on
striking news and news that sells. This distorts the information in general
which is transmitted, and it certainly distorts the communication of
information about crime in the direction of the highly deviant, the violent,
and the sexual (Aarsnes et al., 1974; Simonsen, 1976; From, 1976; Hjemdal,
1987; summarized in Mathiesen, 1986; 154-7). And the more or less refined
details in legislation and sentencing practice have a very hard time
penetrating and becoming recognizable. The process has two related
features. First, what may be called filtration.
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'Filtration' means that the details of legislation and sentencing
practice, the choices between sanctions which are close to each other and
which constitute the everyday routine of criminal policy, are
systematically if not totally left out. Filtration takes place in a number of
concrete nodal points in media organizations: in the relationship between
the journalist and his or her source, at the internal meetings where longrange priorities concerning news are decided, at the desk where the quick
and short-range decisions about priorities are made.
Secondly, what may be called focusing. 'Focusing' means that after
filtration has taken place, specific attention is paid to what is considered
really newsworthy. A magnifying glass, so to speak, is put on the
newsworthy. Focusing takes place through decisions about priorities
concerning the front page, the selection of pictures, decisions about layout,
the use of vignettes calling the reader's or viewer's attention to the story,
as well as dramaturgic treatment of the material through the use of serials,
the selection of background material, and so on (on the dramaturgy of the
media, see Hernes, 1984; Mathiesen and Hjemdal, 1986).
The difference as well as the relationship between filtration and
focusing is important. Through filtration, unsensational and undramatic
material is taken out, while through focusing, sensational and dramatic
material is moved forward. This is the main difference between the two.
But as mentioned already, focusing on the sensational and dramatic at the
same time takes place with the background of filtration; with the
background, you might say, of the first preliminary sorting. This is the
main relationship between the two. The unsensational and undramatic
material which survives filtration remains in the news. But focusing gives
it only a relegated position.
There are variations between the media in terms of degree of filtration
and focusing. There are, in this respect, differences between the radio,
television and newspapers, as well as for example between various
newspapers. But the literature on media sociology gives us reason to
emphasize that the two processes are accelerating, and that a development
is taking place in the direction of uniformity with respect to content. It
would lead us too far from our topic to detail the indications and
background of this development (for a discussion of it, see Mathiesen,
1986, Chs IV, VI). Here the point is that the acceleration of the two
processes, and the increasing uniformity of media content, provides a
background for the generalizations concerning the communication process
presented above.
The main point may also be formulated in this way. Due to filtration
and focusing, it is primarily the sensational and dramatic 'legal news'
which is transmitted through the media, thus reaching the larger
population-dramatic changes in legislation, particularly sensational or
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titillating cases, and so on. The small differences, and the way in which the
criminal justice system handles mass crime, which constitute the large
bulk of grey, everyday attempts to provide messages with a preventive
effect, are only to a very small extent transmitted. Communication of 'legal
news' is fundamentally distorted.

The sign structure: context for interpretation
We shall now say something about the third point, the sign structure
which the designations enter into and are interpreted through.
By way of introduction: towards the end of his article from 1977/1982,
Andences makes the following statement: 'I believe very many can testify,
on the basis of personal experience, that the risk of detection and negative
sanctions play a role in connection with crimes such as tax evasion,
smuggling, drunken driving, and traffic violations' (Andences, 1977/1982:
229). Andenres' point of departure, then, is 'personal experience'. It should
be emphasized that he clearly restricts the types of crime which his
personal experience supposedly throws light on. And he also points out
that 'there is of course a danger in generalizing from oneself. Knowledge
of other groups and their attitudes is important' (Andences, 1977/1982:
229). Nevertheless, personal experience is basic, and equivalent to
common-sense reasoning: 'In my opinion, there has been a tendency
among criminologists to underestimate the significance of common-sense
reasoning about general prevention, based on ordinary psychological facts
and the experience of everyday life' (Andences, 1977/1982: 229).
The question is, however, whether 'personal experience' is such a
fruitful point of departure. What is 'common-sense reasoning'?
Phenomenological sociology gives us a hint. 'Common-sense reasoning' is
the world of everyday experiences which are 'so prevalent, so ingrained in
our lives, that they are taken for granted. 'Common-sense reasoning' is
built on knowledge which is so much a part of us that we do not question
it. What we are particularly prone not to question, is precisely the
generalization of our own experience to others. We take for granted that others
experience the world as we do. We are psychologically unable to pull
ourselves out of this pre-understanding and genuinely take a different
perspective, seeing the world from the point of view of others.
But if we are to understand the preventive effect, or, rather, the lack of
preventive effect, of punishment, this is precisely what we have to do.
Lawyers are usually not so skilful at doing it, because their reasoning
about facts is so unempirical, and based precisely on 'common sense'
(Graver, 1986).
There is a fairly good basis for the following generalization: the higher
the crime rate in a given group, the less effective will punishment be as a
preventive measure. You could also put it this way: for those who-for
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other reasons-are safely placed on the 'right' side of the line, the thought
of a penal sanction perhaps functions as an added obstacle. For those
who-again for other reasons-are squarely placed on the 'wrong' side,
the penal sanction is neutralized as such an obstacle.
This generalization has a good deal of empirical support, even if it
probably requires further specification. As a point of departure, we know
that a large part of an average Norwegian population has committed
criminal acts, and not just trifling acts at that (Stangeland and Hauge,
1974). In this sense, crime is an everyday thing. However, we also know
that those who remain criminally active, and who recidivate frequently and
end up with long-term sentences in our prisons, show an accumulation of
indices of social and personal problems-alcohol use, poor education,
family disruption, etc (B0dal, 1962, 1969; Christie, 1975/1982). And we
know that a relatively small group of youths with a wide range of serious
problems are responsible for a large part of the more serious juvenile
delinquency (Balvig, 1984c). The point here is that when facing people
with such a complex and problematic background, a background which,
as a life context, increases the probability of criminal behaviour, the
preventive effect of punishment is also neutralized. Put briefly and in bold
relief: general prevention functions in relation to those who do not 'need'
it. In relation to those who do 'need' it, it does not function.
This main point may be placed within our communicative frame of
reference. The sign structure which the preventive message lands in and is
interpreted within, the context of interpretation within which the signal is
picked up and understood, is such that the signal is not effective, and the
message not understood as the sender has meant it. With a background in
complex problems related to alcohol, family life, work situation and
educational situation, which together constitute the relevant sign structure
or context of interpretation the signal is not interpreted as a (threat of a)
deterrent sanction or an educational message. Rather, it is for example
interpreted as more oppression, more moralizing and more rejection.
Above we have talked about what may broadly be called 'traditional
crime'-the usual types of property crime, violent street crime, drugrelated crime. A corresponding line of argument may be offered for
modem economic crime. That part of the business community which
largely keeps away from grey or black economic activity on normative
grounds, lives in a normative sign structure or moral context of
interpretation which at the same time makes the threat of punishment
appear as a deterrent sanction or a sensible educational message. Those
who are not kept back on normative grounds, however, live within a
normative sign structure which neutralizes the deterrent effect of
punishment. Again in bold relief: general prevention functions in relation
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to those who do not 'need' it. In relation to those who 'need' it, it does not
function.
Communication process and research results
In view of what we have said about the factual aspects of messages, the

designations that messages are given, and the sign structures within which
they are received and interpreted, we may return to the uncertainty and
lack of clarity of the research results in the area (pp. 58-65).
The main features of the communication process go a long way
towards explaining this uncertainty and lack of clarity. In a
communication situation where the factual aspects of the messages are
such that the messages are unclear, in a situation where the designations
which are provided increase this lack of clarity significantly, and in a
situation where the sign structure, the context of interpretation, among
those who are criminally active is such that the deterrent, educative and
habit-forming effect of the messages is neutralized, lack of clarity and
uncertainty of research results-and only modest or marginal
correlations-is simply to be expected.
Lack of clarity and uncertainty as something to be expected is
overlooked in general prevention research. Rather, these are viewed as
regrettable characteristics of the research situation, or characteristics which
may be overcome through better research techniques and increased
knowledge. In this way, general prevention research adjusts to general
prevention as a paradigm, and also to an underlying main view in
research in general, which implies that uncertain and unclear results are a
function of imperfect research instruments, and that reality is 'actually'
certain and clear. The expectation of reaching a final result which is certain
and clear is deeply rooted in science, and reflected for example in the
many statistical tests developed within the social sciences to ascertain
certain and clear differences. As far as general prevention goes, the
communication process necessarily makes the results uncertain and
unclear and the correlations weak at best. This is, you might say,
'preventive reality'.
Thus, the communication process itself becomes a very important
background for having far greater doubts about the notion of the
preventive effect of punishment than is usually entertained.

GENERAL PREVENTION AND MORALITY
The notion of general prevention does not only raise questions about the
effectiveness of punishment. It also raises a basic moral question, and this
contains two parts. First, what is the moral basis for punishing someone,
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perhaps hard, in order to prevent entirely different people from
committing equivalent acts?
Here the question is formulated in general terms, and is relevant
regardless of who is being punished-whether the person is rich or poor,
strong or weak. Quite generally: can we sacrifice one person to make
another go free?
The question is raised in penal theory, but its bluntness is frequently
softened by an emphasis on various other considerations. Various
circumstances, it is claimed, such as the seriousness of the crime we try to
prevent in others, the consideration of retribution in relation to the
offender we punish, and so on, enter into a kind of aggregated conclusion.
At times it seems as if considerations are added to save the final
conclusion-the consideration of general prevention. But the moral
question nevertheless remains, troublesome and unanswered, however
masked.
Secondly, and as a further sharpening of the first problem: what is the
moral basis for punishing someone, perhaps hard, in order to prevent
entirely different people from committing equivalent acts, when those we
punish to a large extent are poor and highly stigmatized people in need of
assistance rather than punishment?
There are solid grounds for posing the moral question in the latter,
sharper form. Today we know that the penal system strikes at the 1Jottom'
rather than at the 'top' of society. Largely, the harder the punishment, the
poorer and more stigmatized are those exposed to it.
Part of the reason for this lies in a fact we mentioned in the discussion
of sign structures. Those who remain criminally active, and wind up with
long prison sentences, show an accumulation of social and personal
problems (see again for example Balvig, 1984c). Another part of the
reason, however, has to do with the functioning of the penal system,
notably its systemic tendency to create social inequality.
The prisons are above all filled by people from the lower strata of the
working class who have committed theft and other 'traditional' crimes (for
the Norwegian situation, see Stortingsmelding Government White Paper
No. 104, 1977-78: 188; Christie, rev. ed. 1982: 117; Mathiesen, 1982: 31-2).
The class character of the penal system may be explained as the result of a
process, through which the formal equality of the law, with systematic
exclusion of any reference to class, actually does not function as a brake on
inequality.
The first step in the process lies in the definition of criminal behaviour
provided by the law. The law is equal for everybody, but to 'the extent that
our society is a class society, the law will also have this characteristic. The
law threatens neither private capital nor international exploitation of weak
nations' (Christie, rev. ed. 1982: 118, translated from the Norwegian by the
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present author). The law threatens, on the other hand, theft and related
acts, typically committed by people from the lowest strata of the working
class. While the socially damaging transactions and acts of the ship-owner
are typically legal or semi-legal, the equivalent acts of the alcoholic
vagrant (if they may be viewed as equivalent) are typically illegal.
The second step in the process is detection risk. Even if penal law is
constructed as suggested above, people from higher strata obviously also
commit acts which arc punishable. But their illegal acts arc usually I'less
visible, by taking place within a complex organizational framework and
with methods which are extremely difficult to uncover. Breaking-andentering is so simple in terms of form. The reception of money, or other
favours-kept outside the company accounts in return for letting company
A rather than company B do a particular job-takes place more quietly
and exists in the nuclear borderland between gifts and deception'
(Christie, rev. ed. 1982: 118-19). The same holds for fraud in connection
with grants, companies operating with fictitious accounts, planned
bankruptcies, fraudulent investments, manipulation with company
capital, environmental crime, etc. These are acts which take place I'within a
complex organizational framework and with methods which arc extremely
difficult to uncover'.
The third step concerns the unequal ability to settle the matter, and get it
over and done with, if detection and suspicion nevertheless follow. The
detected tax evader or VAT embezzler is more easily able to settle the
matter than is the burglar or the vagrant. This inequality probably
permeates the finest details of the class and stratification system. A
Norwegian study of cases of VAT embezzlement reported to the police
provides an interesting example. The study showed that the cases of VAT
embezzlement reported to the police by the taxation authorities were
systematically small companies and business people (Hedlund, 1982).
There is little reason to believe that large and wealthy companies do not
attempt to evade VAT, and never come under suspicion for it by the
taxation authorities. The small companies were probably reported because
they had a weak economy, thus being unable to come to agreement with
the taxation authorities concerning postponement of payment, payment in
instalments, and the like.
The fourth step in the process consists of a series of other selective
mechanisms contained in the operations of the police and the criminal
justice system. For example, largely, police activity and resources are
geared towards catching the small fry who have committed traditional
crimes. Only a minor part of police resources are 'oriented upwards'. And
if those who commit 'modem' economic crimes are in fact detected and
caught, they are able to pay for a good defence.
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This is a summary of some of the most important steps in the process.
What, finally, about the courts? Is there also inequality before the courts?
Empirically, it is difficult to find out, because we are so rarely presented
with similar cases which may be compared. And when we try to 'create'
equal cases by traditional sociological methodology, holding various
background factors constant, our figures soon become too small for
comparisons. A comprehensive study by Vilhelm Aubert (1972, Ch. 8)
suggested that low status people were more often given harder sentences
when various other factors were controlled. But the numbers soon became
small, and one difficulty in the study was that the offences in question
were characterized by the legal regulations applying to them, a fact which
might hide important differences.
In other words, the answer to the question of whether the courts
handle similar cases unequally, does not have an entirely easy answer. But
I am not so sure that this question is all that vital. The main point is that
the judge is so rarely confronted by similar cases from different social classes.
Through the process described above, those who are brought before the
courts are largely going to be the more or less poverty-stricken performers
of traditional crimes. Regardless of whether there is equality before the
courts, they are the ones who end up in our prisons.
This brings us back to the question of morality. The systematic process
whereby the formal equality of penal law does not function as an effective
brake on inequality (but, rather, masks actual inequality), puts the moral
question on its sharp edge: if we punish people· on the grounds of general
prevention, we actually to a very large extent sacrifice poor and
stigmatized people in order to keep others on the narrow path.
The point may be elaborated. In part, the legislator's and the judge's
use of the argument of general prevention is directed towards other poor
and stigmatized people. This is for example the case with respect to drugrelated crimes: some poor people are sacrificed in order to keep other poor
people on the narrow path. One might have tried to do something
fundamental with the general situation of the poor, which might have
abolished the criminal offence as such a likely solution. Instead, an attempt
is made to discipline the many poor by sanctioning some of them.
In part, however, the argument of general prevention has a rather
diffuse direction-in its most general form, the aim is to improve people's
general tendency to be law-abiding. This means that quite different
categories of people, far outside the range of the poor and stigmatized, are
also included as target groups for the message of general prevention, and
seen as groups to be kept in line by pain infliction on the poor.
I am not sure which of the two directions of the argument is the more
questionable from a moral point of view.
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We have discussed the uncertain and unclear results of research, various
aspects of the communication of the preventive message, as well as
general prevention as a moral question. As further elaboration, it is of
interest to note that the same arguments against general prevention are
emphasized also by the proponents of general prevention-when their
interests speak in favour of them.
When those who adhere to general prevention as grounds for
punishment, in certain contexts argue against general prevention, the
words they use are different from those employed above. But in important
respects, the stock of ideas is the same.
In the first place, the uncertainty and unclear nature of the empirical data

is suddenly emphasized. Let me illustrate. In a detailed and important
article on punishment for drunken driving in Norway a few years back,
Johs. Andenres advocated that prison be used less automatically, with
non-prison sanctions in cases of low concentrations of alcohol in the blood.
(Andenres, 1982. At the time the article was written, a minimum of three
weeks of imprisonment was automatically given to drivers showing an
alcohol concentration of 0.05 per cent or more. Legislation has later been
changed in the direction advocated by, among others, Andenres.) What
would be the effect, Andenres asked, of fining rather than imprisoning
people showing low concentrations of alcohol in the blood? He opened his
own reply to the question with the following statement (Andenres, 1982:
129, translated from the Norwegian by the present author): 'As with all
questions concerning general prevention, we also here have to rely on general
reasoning, including a good deal of guesswork' (my italics).
Andenres goes on to present his own views, which we will retum to
below. Here I only wish to call attention to the uncertainty which Andenres
emphasizes as far as knowledge of effects goes. Suddenly, it has become
important to emphasize the uncertainty, indeed, to emphasize it in
connection 'with all questions concerning general prevention'. These are
strong words, used in a context where a major proponent of general
prevention finds reason to downgrade the preventive effects of
punishment.
Secondly, arguments concerning communication are in reality emphasized
(even if they are not used to explain uncertain and unclear empirical
results, as we have done). The three main features of the communication
process which we discussed earlier-the factual aspects, the importance of
the designations, and the context of interpretation-are in fact touched on
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in the 1982 article by Andenres though the concepts used are quite
different. For one thing, Andences emphasizes how the everyday life of
criminal policy in the area of drunken driving in fact consists of small
differences which are hardly important in terms of effects. 'One must
differentiate', he says, between 'the total effect of the penal system for
drunken driving and the marginal effect following from each component in
the system' (Andenres, 1982: 129). Fines rather than imprisonment for low
alcohol concentrations, we are led to understand, would only make a
marginal difference. Furthermore, Andenres emphasizes how a message
may not necessarily be received and perceived as it is intended. He refers
to a study showing that a majority of a representative sample views the
loss of a month's wage as more threatening than three weeks'
imprisonment-quite the reverse of the intention of the legislator. The
details of the process of signification remain entirely undiscussed. But the
basic point that punishment is not necessarily received and experienced as
intended, is there. Finally, Andenres, who in other contexts is quite willing
to generalize from 'personal experience', is suddenly wary of such
generalizations, referring by clear implication to the context of
interpretation. On this issue, he is worth quoting in detail:
The danger is near at hand that we overestimate the preventive importance
of our strict legislation concerning drunken driving, because those who
usually participate in public discussions of the issue, generalize from their
own experience and from their own acquaintances. Politicians, judges, police
officers, professors and traffic experts-these are groups which would feel a
sentence for drunken driving is a social catastrophe, and who at the same
time are to a considerable extent able to control sudden impulses. We cannot
take for granted that what is the case for this circle of people, also holds for
other groups, for example juveniles, or people lacking control over their
alcohol consumption. (Andences, 1982: 133)

There is every reason to doubt that only groups like professors and traffic
experts would 'feel a sentence for drunken driving as a catastrophe'. Why
juveniles, who have an occupational career ahead of them, and who would
lose their driving licence for long periods of time, should not feel the same,
remains unexplained. The description is patronizing. But the main point,
suggesting the dangers inherent in generalizing from 'one's own
experience and from [one's] own acquaintances' is important. As we said
earlier: within a sign structure built on alcohol problems, family problems,
unemployment problems and educational problems, the signal from the
state is not understood as a deterrent sanction or an educational message.
Rather, it is understood as more oppression, more moralizing, more
rejection. The concepts of sign structure and context of interpretation are
not used by Andenres. Precisely because the basic and general
communicative understanding of general prevention is lacking, the
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contention about dangers inherent in generalizations from 'own
experience' may be called upon in a haphazard and facile way-simply
when it suits the author's purposes. But the contention itself is the same. In
connection with drunken driving, Andenres in fact uses words very close
to ours:
Our strict legislation concerning drunken driving has had a good preventive
effect in relation to most drivers. Therefore, the total number of drunken
drivers on our roads is small. But these are for the most part people who
would have been moderate consumers also without our strict legislation,
though they might not have kept under the 0.05 per cent limit ... Alcohol
accidents are dominated by people who have used large amounts, and the
drivers are to a large extent people with major alcohol problems and serious
social maladjustments. The groups in question are poor objects for the
deterrent and educative effects of the law ... In brief: There is reason to
believe that the motivating effect of the law is strongest in relation to those
who would have represented a modest traffic accident risk even if they had
consumed more alcohol than stated by the limit of the law ... (Andenres,
1982: 132)

Andences here comes very close to our own conclusion, which we put in
bold relief once more. General prevention functions in relation to those
who do not 'need' it. In relation to those who 'need' it, it does not function.
We have seen that the unclear and uncertain nature of the research
evidence, as well as the three main components which comprise the
communication process, are actually referred to by a major international
proponent of general prevention. Thirdly, it may briefly be added that the
same proponent also touches on the moral question. Here he is vaguer,
and more consistent with his general view on general prevention, but after
having emphasized the preventive effect of punishment as the most
important grounds for maintaining a penal system, he goes on to say-in
connection with drunken drivers-that 'We do not wish adherence to the
law at any price. The consideration of general prevention must be balanced
in relation to justice and humanitarian considerations' (Andenres, 1982:
129). In other places, he also touches on the highly unreasonable use of
prison grounded in considerations of general prevention for drivers with
low alcohol concentrations.
We may well ask: why do not the proponents of general prevention
use all of these arguments in connection with other groups-drug
offenders, vagrants, criminally active juvenile delinquents in generalwhere the arguments are just as valid and pertinent? Regarding these
groups, it is just as valid to argue that 'we also here have to rely on general
reasoning, including a good deal of guesswork' (Andenres, 1982: 129). It is
just as valid to say that we must differentiate between 'the total effect of the
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penal system ... and the marginal effect following from each component in
the system' (Andenres, 1982: 129). It is just as valid to say that punishment
may not be received and understood as intended. It is just as valid to say
that the 'danger is near at hand that we overestimate the preventive
importance ... because those who usually participate in public discussions
of the issue, generalize from their own experience and from their own
acquaintances' (Andenres 1982: 123), and that we 'do not wish adherence
to the law at any price' (Andenres, 1982: 129). But the arguments are left
unused and silent in connection with these groups. Taken together, they
actually speak very forcefully for a reduction of the punishment level for
the groups in question.
So do a number of other arguments in Andenres' presentation:
international comparisons showing that even very significant differences
in punishment level for drunken driving do not produce comparable
differences in crime level, increased knowledge about the relative effects
of various degrees of influence of drink (comparable to increased
knowledge of the effects of traditional crimes relative to other social
threats like work accidents, traffic accidents and pollution), and so on.
But once more, these arguments are not used. The proponents of
general prevention only use the arguments when they want to. It is
extremely difficult to understand the principle behind limiting the
arguments to drunken drivers with a low concentration of alcohol in their
blood.

DOES PRISON HAVE A DEFENCE IN GENERAL
PREVENTION
We have pursued the question of general prevention through a number of
steps. The research results are very uncertain and unclear, showing only
partial and modest or marginal effects. The communication process is
very defective and abounds with problems, a fact which explains the
uncertain and unclear research findings and makes it possible for us to
understand that reality in this area-the preventive effect as such-is
actually uncertain and unclear. The moral question is pressing. And even
proponents of general prevention stress these major points when they find
reason to argue against general prevention.
Two further points must be emphasized. First, it is the combination of
the arguments discussed above which is important. If you only look at the
research results, only at the communication process, or only at the moral
issue, you might say that the argumentation was weaker. The point is that
the three sets of arguments all point in the same direction. In social life there
is often conflict between considerations of efficacy and morality:
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considerations of efficacy pull in one direction" and considerations of
morality in another. This is not the case here. On the contrary.
This means that the whole thrust of the argumentation dictates
restraint when it comes to the use of punishment as a state method of
control and government. The whole thrust of the argumentation strongly
suggests an emphasis on alternative methods of government.
Secondly, and in particular, the argumentation dictates restraint with
respect to the use of the more painful methods of punishment, in the
Western world above all the prison sanction, which is the focus of attention
in this book.
It is impossible to find solid arguments in terms of general prevention
as a base for the international development of the prison sanction which
now is taking place (see Chapter 1).
The unclear and highly uncertain research results do not provide a
solid argument. What we know theoretically and empirically about the
communication process does not provide a solid argument. The
consideration of morality does not provide a solid argument.
Rather, if you look at the question from the point of view of general
prevention" there is every reason to shrink the prison system, diminishing
its use.
The unclear and uncertain research results become all the more
important as an argument for this when the issue concerns the use of as
harmful and painful a sanction as that of locking people up in prison.
What we know theoretically and empirically about the communication
process becomes all the more important as an argument for this when the
issue concerns the use of as harmful and painful a sanction as that of
locking people up in prison. The moral consideration becomes all the more
important-in fact, it is placed on its sharpest possible edge-when the
issue concerns the use of as harmful and painful a sanction as that of
locking people up in prison.
While it may be maintained that the combined thrust of the marginal
results, the communication deficiencies, and the moral consideration is not
all that heavy with regard to less painful and therefore less significant
sanctions, at least it becomes very heavy-some would say decisivewhen it comes to the harmful and painful prison sanction.
In brief, also in terms of general prevention, prison finds a poor
defence. When concluding the chapter on rehabilitation, we quoted an
authoritative Swedish source, which very strongly emphasized that the
rehabilitative effect of prison is an illusion. The same source continued
with an equally strong statement about the effects of the prison sentence as
far as general prevention goes. Again, we may conclude by quoting
verbatim:
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In line with what we have said above [about the illusion of rehabilitation by
means of deprivation of liberty, TM], the point of departure must be that the
employment of prison as punishment can only be motivated by what is
usually called general prevention, and partly also by views concerning
protection of society. However, the effects of the prison sentence in these
respects are to a large extent uncertain.
Thus, all available research results as well as international comparisons
show that the development of crime is not related in any definite way to the
level maintained in terms of number of incarcerations and their length . . .
Actually, it is no exaggeration to say that the significance of criminal policy
for the development of crime is in this respect rather subordinate, if you
compare it with family and school policy, labour and social policies, the
organization of the criminal justice system and its functioning in a broad
sense, as well as-naturally-the economic structure and view of man in
society. On the whole, it may be said that endeavours to create a solidary
society with a better and more just distribution of income, housing,
education, work environment, and culture are appropriate for preventing
the risks of social maladjustment which often constitute conditions
favouring crime. Such endeavours, therefore, are certainly more important
than penal sanctions against crimes which have already been committed.
(Government Bill 1982/83, No. 85: 30; translated from the Swedish by the
present author)

It is only reasonable to demand that the authorities now take their own
correct understanding seriously in practice.

CHAPTER 4
Other Theories of Social Defence
As mentioned several times, the theories of social defence are usually
grouped in two: individual and general prevention. Above, we have
discussed one important theory of individual prevention the theory which
views prison as rehabilitative (Chapter 2)-and the theories of general
prevention (Chapter 3).
As mentioned before (p. 18), this order is not accidental. As the theory
of individual prevention in terms of rehabilitation became seriously
threatened and put out of ideological action during the 1970s, the theories
of general prevention grew in importance, nationally as well as
internationally. But the theories of general prevention were also exposed
to criticism. Consequently, the 1980s have seen the rediscovery of
individual prevention in terms of incapacitation, and to some extent in
terms of individual deterrence. The theories are old, but have received
new impetus during the 1980s. In short, as prevailing theory has been
questioned or put out of action, the criminal justice system and its
researchers have produced new varieties of old theories of social defence.

INCAPACITAnON
6'Incapacitation' has become an important criminological concept during
the 1980s. The concept implies that the offender's 6'capacity' to commit
new crimes is to be concretely obstructed or reduced through a prison
sentence. The basic idea is that the offender is to be incapacitated by being
taken out of social circulation. This is precisely why prison, or extended
prison, is used in order to incapacitate.
Though we sometimes do find the idea of incapacitation in
combination with the notion of rehabilitation, the theory of incapacitation
is, in its pure form, stripped of humanitarian ideals emphasizing help to
the incarcerated. Because rehabilitation became so outmoded in the 1980s,
we often find the notion of incapacitation in its stripped or pure form.
Below, we shall first in general terms present two basic questions
which arise in connection with incapacitation. They may be called the
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question of accuracy and the question of principles. Each of the two questions
in turn has two aspects which we will be discussing.
Next we shall, more concretely, present two varieties of research and
efforts in the area of incapacitation. They may be called collective and
selective incapacitation. We shall look at both varieties in relation to the
two basic questions of accuracy and principles.
Finally, we shall draw some conclusions.
Two basic questions

The question ofaccuracy
In the first place, the theory of incapacitation raises this main question:
how accurately is it possible to predict who will commit crimes in the
future? The greater the accuracy, the better will incarceration in prison
function as a method of incapacitation. The smaller the accuracy, the more
poorly it will function.
The question of accuracy contains two subquestions. When accuracy is
low, two types of problems may arise.
On the one hand, one may fail to use prison, or extended prison, when
facing people with a high recidivism risk. In other words, one may fail to
incarcerate-or just incarcerate for a short period of time-people who
stand in great danger of committing new crimes. In the international
literature, this problem has been called the problem of the 'false
negatives': the prediction is negative, in the sense of stating that the
offender will not recidivate, but the prediction is false because recidivism
occurs.
On the other hand, one may in fact use prison, or extended prison,
when facing people with a low recidivism risk. In other words, one may in
fact incarcerate-or incarcerate for an extended period of time-people
who do not stand in great danger of committing new crimes. In the
literature, this problem has been called the problem of the 'false positives':
the prediction is positive, in the sense of stating that the offender will
recidivate, but the prediction is false because recidivism in fact does not
OCCUI.

In Norway, the criminologist Nils Christie has given the question of
accuracy careful attention. In a dissenting statement in a Penal Council
Report from 1974 on the treatment of so-called abnormal offenders, he
examined the relevant international literature which was available at the
time (Straffelovradet, Penal Council Report NOU 1974, No. 17: 126-46). He
distinguished between the standard and less serious offences such as
traditional property crimes on the one hand, and the more unusual and
serious crimes such as crimes of violence and sexual crimes on the other. It
is possible, he argued, to predict with a fairly high degree of accuracy that
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those who have often committed traditional property crimes will do so
again. Prediction is much more difficult for the more unusual and
physically speaking more serious offences (Penal Council Report NOD
1974, No. 17: 128, translated from the Norwegian by the present author):
6'In view of this, it must be stated clearly that today we do not have any
sound basis for predicting later dangerous behaviour at all.'
Christie was especially concerned with the problem of the false
positives. As he put it (Penal Council Report NOD 1974, No. 17: 128): 'In
particular, we cannot avoid catching a large number who would in
practice not have proved dangerous later ... If we want to catch a few
dangerous people, we have to lock up a large group which probably
would not have committed anything dangerous at all.'

The question of principles
To Christie and many others the problem of the false positives-the fact
that many who are actually not dangerous will have to be detained if we
are to detain a few who are--eonstitutes a serious question of principle:
what is the justification for locking up many who are actually not
dangerous in order to secure ourselves from a few who are?
As we shall see later, this question is certainly still with us. But this
does not exhaust the question of principles. In addition, and
independently of accuracy the notion of incapacitation raises another
fundamental problem of principle.
The problem is this: what is the basis, in terms of principles, for the
sentencing to prison for acts which otherwise, without the sentence, may
or will occur in the future? The prevention of future acts is here not just a
more or less vaguely formulated goal, but the explicit grounds or reason for
the particular sentence. What is the basis for grounding a sentence in
future acts?
The fact that this is a very real question of principle may be seen by
the organization of the penal code.
The penal code contains regulations concerning acts which are
considered criminal in our society. The regulations have two basic
features. In the first place, they provide instructions concerning
punishments for acts which the individual has committed in the past. The
penal code, and the penal system in general, is distinctly past-oriented. It
is the acts of the past which are the basis of punishment.
Secondly, the regulations provide instructions concerning punishment
for acts in a narrow sense which have been committed by the individual. It
is the act itself which is the basis of the sentence. So-called irrelevant
circumstances, pointing more or less beyond the act, are peeled away.
There is an emphasis in sentencing practice on mitigating and aggravating
circumstances: age is for example at times viewed as a mitigating
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circumstance. But the main principle is clear-what you are sentenced for is
the act in a narrow sense.
The fundamental problem inherent in the theory of incapacitation is
that it insists on sentencing to prison for acts which, without the sentence,
mayor will be committed in the future, and that it insists on doing so on
the basis of an examination of the individual, and the individual's
situation, in more or less a broad sense.
When doing so, incapacitation theory breaks fundamentally with the
basic principles of penal law. It transforms the consideration of future acts,
together with considerations concerning the individual and his or her
situation in a broad sense, from being considerations which are accepted
as fundamental in a minority of very special cases (as, in Norway, in the
use of preventive detention for so-called abnormal offenders, where they
are questionable enough: see Aubert, 1958; Christie, 1962; Mathiesen,
1965a; Ellingsen, 1987; Kongshavn, 1987), into being considerations which
are to be considered fundamental and normal to the use of prison in
general.
The problems implicit in the employment of such a basis for
sentencing are understood by many lawyers, who are often less oriented
towards efficacy than are politicians and administrators. Lawyers point to
the fact that by this emphasis, important principles of 'the rule of law' are
broken. Strictly speaking, many of the same basic objections could be
entertained against general prevention and the notion of rehabilitation.
These theories also contain the built-in presupposition that the offender is
partly to be sentenced for future acts-the acts of others or the offender's
own acts, which are to be prevented-and that the sentencing takes place
on the basis of a set of broad evaluations. I believe the reasons why the
basic objections are rarely as explicit in connection with these theories, are,
on the one hand, that general prevention has such a strong and
widespread ideological foothold and, on the other, that rehabilitation
presupposes giving the prison a meaningful content over and above pure
and simple incarceration. The ideological foothold of general prevention,
and the meaningful content which the prison is supposed to be provided
with, make it more difficult to perceive the problems inherent in the
orientation towards the future. But actually, they are there.
I have said that the theory of incapacitation breaks with some of the
basic principles of the penal code and the penal system. In the penal
system, the principles we have mentioned are just as important as, for
example, the principle stating that no one is to be viewed as guilty before
sentencing is passed. Therefore, it is no exaggeration to say that the notion
of incapacitation breaks with the 'ethics' of penal law. The basic principles
stating that no one is to be sentenced for an act not yet committed, and
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that it is the act and not circumstances exterior to the act which the person
is to be sentenced for, belong to the basic rules of the penal system.
The notion of incapacitation, then, raises two basic questions, the question
of accuracy and the question of principles.
The question of accuracy may largely be said to be a question of
efficacy, though, as we have seen, it also raises the fundamental question of
the 'false positives'-those who are erroneously predicted to new
criminality, and who thus are included in the incapacitation programme.
The question of principles may be said to be a question of morality.
It should be noted clearly that both main questions are questions of
degree. Accuracy varies. So do violations of principles: the more one-sided
the emphasis on future acts as a basis for sentencing, and the broader the
prognostic background, the more the principles in question are violated.
The violations would become extreme if the person sentenced had not
been found guilty of any past crime, but was only sentenced for future
acts, and if no boundaries whatsoever existed concerning relevant
background, but a full totality was considered relevant. In the context of
the penal system we have not yet come this far in our society-a guilty
verdict for a past crime must at least be in the package as partial grounds
for a sentence, in order for the process in the penal system to be initiated.
But, as we shall see later, there are examples of research which violate the
principles seriously enough. Perhaps we are on the road towards the
extreme.
We shall now proceed to look at the concrete varieties of research and
efforts in the area of incapacitation.
Concrete varieties
As mentioned above, we may differentiate between two main varieties of
research and efforts in incapacitation: 'collective' and 'selective'
incapacitation. The distinction, which is a rough division, is used, for
instance, in Andrew von Hirsch's recently published work on
incapacitation and justice in the penal system (von Hirsch, 1986; see also
for example Blumstein et al., 1986).

Collective incapacitation
Collective incapacitation is the simplest of the two. The basic point is that
prison sentences, perhaps extended prison sentences, are given to broad
categories of people-defendants convicted of major felonies, defendants
who have recidivated a given number of times-without any attempt to
predict who are the high risk individuals among them. By removing
everyone in the category from circulation for stated periods of time,
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perhaps for particularly long periods of time, an incapacitative effect will
presumably occur.
Internationally, the idea of collective incapacitation was in the
forefront in parts of criminology during the mid-1970s. This variety of
incapacitation theory was therefore partly combined with ideas about
general prevention. The conservative American criminologist James Q.
Wilson was at that time the leading international exponent of it, in the first
edition of his book Thinking About Crime (Wilson, 1975: 173-4, 198-202).
Wilson stated that by concentrating on incapacitating a larger fraction of
convicted robbers, especially the repeaters, at least a 20 per cent reduction
of serious robbery would be conceivable (Wilson, 1975: 199).
Wilson, who argued very hypothetically, based his argument vaguely
on a statistical model developed by Reuel and Shlomo Shinnar (Shinnar
and Shinnar, 1975; Wilson, 1975: 200-202; see also von Hirsch, 1986: 116).
Very briefly, the basic point of the argument seems to be this. A measure
was developed representing the individual offending frequency, Le. the
average annual rate at which individual offenders commit offences in the
community ('lambda'). A high average rate of offending was assumed.
Based on this assumption, sizeable crime reduction effects of across the
board incarceration of given groups of offenders could be predicted.
Actually, however, the rate at which individual offenders commit
offences in the community is unknown (though there is a convergence in
estimates-for given offence types, see Blumstein et al., 1986, Vol. 1: 4). When
assuming a lower rate, the calculated effect in terms of crime reduction
decreased dramatically. Evidence concerning a higher or lower rate was
not forthcoming. 'As these difficulties became apparent, enthusiasm for
collective incapacitation waned' (von Hirsch, 1986: 116).
A few years ago, Swedish authorities introduced a reform which was
not meant to throw light on incapacitation, but which in practice did so. It
illustrated well the problems inherent in collective incapacitation. We shall
therefore take a look at it.
On 1 July 1983, Sweden introduced automatic parole on half time for
the large bulk of Swedish prisoners. The main exception from the new rule
concerned offenders convicted to at least two years' imprisonment for
'particularly serious crimes' directed towards or bringing about danger to
life and health, provided a major risk of recidivism to the same kind of
crime after release could be assumed. In such cases, two-thirds of the
sentence had to be served before parole. All other prisoners-the large
majority, also many quite serious offenders, since a two-year prison
sentence is a long one in Sweden-were to be released on parole on half
time. The reform was introduced partly to reduce the pressure on the
prisons (see Chapter 1).
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The reform had considerable effect on the number of prisoners in
Sweden. During the budget period 1982/83, there was an average of 4,024
prisoners in Swedish prisons (not including pre-trial detention). For the
budget period 1983/84 the corresponding figure was 3,505-a decrease of
519 or 13 per cent. If we compare figures on two representative dates, 1
June 1983, one month before the reform was given effect, and 1 June 1984,
the decrease was close to 17 per cent. The reform constituted an important
and interesting attempt to reduce the number of prisoners in the country,
and 'shrink' the prisons.
As could be expected, the question was raised of whether the reform
had any effect on the Swedish crime rate. The Swedish Council of Crime
Prevention did a study to throw light on the question (Ahlberg, 1985).
First, the researchers estimated the number of 'months at liberty' for
imprisoned offenders during the second half of 1983, comparing it with
what the number would have been if the reform of 1 July 1983 had not
taken place. The comparison showed that the country had received an
'addition' of about 3,200 months at liberty.
Next, the researchers estimated the number of reported offences per
'month at liberty' which are normally committed by an imprisoned person
during the first year after release. The estimate was based on a study of
the documents available for a sample of individuals released during a
period prior to the reform. The reason for the choice of the sample was
that the individuals who had been released due to the reform had not yet
had 'time' to be registered for offences even if they in fact had recidivated.
By relating the 3,200 months 'months at liberty' added after the
reform, to the average number of reported offences committed per month,
the expected number of added crimes during the first half year after the
reform was obtained. The total number proved to be a little over 4,000
reported crimes.
So-called 'housebreaking' was important in the analysis. During the
second part of 1983, an actual increase in the number of housebreakings
took place in Sweden. The increase could be calculated to a total of about
2,000 offences. There were various reasons for the increase. The
contribution of the reform, estimated in the way mentioned above,
comprised about 800, or about 40 per cent of the total increase, not an
insignificant proportion.
What does this tell us about collective incapacitation? Here the
duration of imprisonment was shortened, while we usually expect it to be
increased when incapacitation is the issue. Therefore, the reform says
something about incapacitation in a 'negative' sense, that is, something
about what Sweden may have lost in incapacitative effect.
At first sight, it may seem as if a great deal was lost. About 4,000
offences during half a year is no trifle. Neither is a 40 per cent contribution
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to the increase in housebreaking. But first sight is deceptive. The addition
of 4,000 offences, and the 40 per cent contribution to the increase in
housebreaking, followed after a major collective release of prisoners at exactly
the same time; more precisely, after the collective and immediate release of
13-17 per cent of the country's prisoners. Such a discharge is a highly
deviant, one-off event; what we must do is to study the incapacitative
effect in relation to the normal increase in release, distributed through the
year. If we do that, we find that the (lost) incapacitative effect is minimal.
In line with this, Ahlberg's report concluded that when release was
normalized and distributed through the year, the effects would be so small
that they would hardly be noticeable in the crime statistics. The future
crime level would probably be somewhat higher, but the effect would be
marginal. The report formulated this important conclusion in the
following words:
Now, the effects on the number of reported crimes is a phenomenon which
will pass rather rapidly. Because so many who had been sentenced to prison
were released at the same time, we got an accumulation of crimes of certain
kinds for a limited period of time. With time, when release goes back to
normal and is distributed evenly through the year, the effects will be of a
size which is hardly noticeable in the statistics. Since an incapacitative effect
(that effect on crime which follows when people are incarcerated, for
example in prison) exists, the future level will, however marginally, be
somewhat higher than if prison terms had remained unchanged. (Ahlberg,
1985: 21, translated from the Swedish by the present author)

In short, in connection with the above-mentioned reform, prison sentences
became considerably shorter for the large majority of prisoners. Even this
sizeable reduction in duration of imprisonment had only marginal
incapacitative effects once the transition period was over.
It may be added that material from the United States shows similar
results, but from an increase rather than a decrease in prison figures. The
Panel on Research on Criminal Careers, chaired by Alfred Blumstein and
sponsored by the National Institute of Justice, published its major twovolume report in 1986 (Blumstein et al., 1986). The panel paid close
attention to the issue of incapacitation. Between 1973 and 1982 the number
of state and federal prisoners in the United States almost doubled-'a sort
of an experiment in collective incapacitation' (Messinger and Berk, 1987:
774)-yet the crime rate increased by 29 per cent. Estimates available to
the panel suggested that depending on the assumed individual offending
frequency ('lambda'), the rate would have been 10 to 20 per cent higher if
the almost 100 per cent increase in prison figures had not occurred
(Blumstein et al., 1986, Vol 1: 124-8; see especially note 8 onp. 125). This
may be viewed as a modest gain, but certainly an extremely costly one in
view of the dramatic increase in the prison population. Further reductions
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#'would require at least 10 to 20 per cent increases in inmate populations
for each 1 per cent reduction in crime' (Vol1: 128). In short, the marginal
effect of collective incapacitation is demonstrated anew.
Let me add that a major collective incapacitation study of so-called
dangerous offenders in the United States (Columbus), obtained
comparable results in terms of estimated effect. Penal policies of varying
degrees of severity were compared with respect to likely incapacitative
gain. Even the most severe policy, very unlikely in practice due to the
costs involved, showed only a marginal incapacitative effect, and would
not in any significant way increase the safety of the citizens (Conrad, 1985,
Ch. 5).
It should also be added, however, that the Swedish study helped
trigger a proposal to go back to normal release on parole on two-thirds
time (though with an added proposal to the effect that sentences, in part
should be shortened instead; Fangelsestraffkommitten, the Swedish White
Paper SOU 1986, No. 13-15; see also Chapter 5 below). The half time reform
created considerable public debate, and public allegations about an
increased crime rate. The allegations were based in part on the effect of the
collective release following right after the reform. The conclusions with
regard to long-term effect were overlooked. This shows how the public
debate through mass media filtration and focusing (see pp. 65-6) may
influence criminal policy.
What, then, can be said by way of summary about collective incapacitation
as far as accuracy and principles go?
As mentioned earlier, collective incapacitation does not contain any
attempts to predict high risk individuals in the given category.
Nevertheless, a kind of 'collective' prediction about recidivism is implied.
Therefore, the question of accuracy is relevant.
We have already seen that proponents of incapacitation have been
unable to demonstrate empirically the individual offending frequency.
This fact, which makes effect extremely uncertain, implies also that
accuracy is at best just as uncertain, and that there is no guarantee against
either many 'false positives' or 'false negatives'. Add to this the major
studies in Sweden (Ahlberg, 1985) and the United States (Conrad, 1985),
which show that even very sizeable differences in duration of
imprisonment suggest only marginal long-term effects on the crime rate
and the safety of the citizens, as well as the very modest gains--even
when the best of 'lambdas' is assumed-following from the extremely
dramatic rise in the prison population in the United States (Blumstein et
al., 1986). The Swedish study very directly implies that the contribution to
the total crime rate of those imprisoned at anyone time is so small that
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even sizeable differences in duration of sentence show only marginal
effect.
But what if we, by some magic, managed to increase 'collective
accuracy', for example by finding criteria defining in more precise terms
the nature of the particular groups which recidivate? Some Swedish
criminologists have recently argued, quite hypothetically, that this might
be possible (Persson, 1987). Relying on what they call 'initiated guesses',
and on US estimates suggesting that the individual offending frequency is
skewed so that a small percentage of offenders commit a large number of
crimes (Blumstein et al., 1986: 4)/ they have claimed that the proportion of
the total number of housebreakings, car thefts, and the like, committed by
a small group of persistent recidivists, is so large that confinement of this
group would in fact reduce the crime rate. What if they are right? The
Norwegian police, inspired by recent Swedish thinking, have instituted (in
1988/89) what they call a 'Ten-on-top' policy, using major resources to
track down a small but well-defined persistent group of active
recidivating criminals. The police argue that the crime rate will taper
down by this policy. What if the Norwegian police are right?
The Swedish criminologists, and even more so the Norwegian police,
seem to forget that the present generation of offenders is not the last one.
New generations of offenders will appear in the streets. This means that a
decline in the crime rate, if any, will soon fade. Now, the collective
incapacitation experiment could of course be renewed and continued for
the next generation, or generations. But since they are persistent, all
generations would have to be imprisoned for a long time. This would be
the case even though criminal activity tapers off with age. And we would
never catch up, because of the ever-present input of new generations. We
would, in effect, end up with huge numbers of prisoners in our prisons,
whom we would not know exactly when to release, and continued crime
in the streets due to the new generations. This is in fact admitted by the
Swedish criminologists in question (Persson, 1987: 25), but not taken into
consideration when political claims are made.
So much for the questions related to accuracy. The problems of
principles are also present. Collective incapacitation implies that whole
categories of offenders are sentenced across the board to extended prison
sentences in view of an estimate of the probability of preventing future
crimes. In other words, the thinking implies a very considerable emphasis,
as the very basis of the sentence as such, on acts not yet committed.
In addition, the thinking also implies a certain emphasis on a broad
evaluation of the past: even if prognoses are not made for particular high
risk individuals, people with many earlier crimes constitute, as we have
seen, a particularly important group (Wilson, 1975: 199). Now,
emphasizing a prior criminal record is not so uncommon within the
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Western penal systems, and not such a broad type of evaluation. The issue
is put on a much sharper edge when other social factors are taken into
account. We shall return to this shortly, in connection with selective
incapacitation. But the heavy emphasis on prior criminal record, implied
in so much thinking about collective incapacitation, does represent a
deviation from the narrow point of departure. The moral issue is clarified
by posing the opposite possibility: prior criminal record, and persistent
criminal behaviour, could well be viewed as a mitigating rather than an
aggravating circumstance. One could argue that since the persistent
criminals have suffered so much already, their sentences should be made
more lenient (Christie, 1981). This argument, however, is never heard.
And, to repeat, there is very considerable emphasis, as the basis of the
very sentence, on acts not yet committed.
Add to this that the individuals thus sentenced to a large extent are
poor, socially handicapped, and stigmatized, and the moral issue becomes
acute.

Selective incapacitation
Now to selective incapacitation. The basic point is prediction of high risk
individuals within given groups, and the use of imprisonment, or
extended imprisonment, selectively for them. The idea is that the high-rate
offenders can be identified individually, given sufficient information
about past behaviour and other characteristics. It has been maintained that
selective incapacitation strategies may lead to significant reductions in
crime without increasing the total numbers of offenders incarcerated
(Greenwood, 1982: xix).
The notion of selective incapacitation has a long history, back to early
attempts to predict crime in the 1920s and 1930s (see e.g. Hart, 1923, in
contrast to Warner, 1923; Glueck and Glueck, 1937; for an excellent review
which we utilize here, see von Hirsch, 1986: 105-7). The early prediction
studies usually took their point of departure in information gathered
about samples of offenders. Using statistical techniques, the relationship
between various background factors such as criminal background,
employment history, and social history on the one hand, and subsequent
recidivism on the other, was studied. Usually, recidivism was measured
by reconviction or parole revocations (von Hirsch, 1986: 105). On this
basis, predictive indices utilizing the factors showing the strongest
relationship with recidivism were constructed. The predictive index could
then be used for new samples of offenders.
The studies usually showed that a few factors-criminal history,
employment history, and the like-could be combined and used as an
instrument to predict high risk individuals. At the same time, however,
the correlations were weak, with a high percentage of error in the
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predictions. The proportions of false negatives, those mistakenly predicted
not to recidivate, were substantial. So were the proportions of false
positives, those mistakenly predicted to recidivate. The rate of false
positives was especially high when the forecasts concerned serious
criminality (von Hirsch, 1986: 106). A review of five major prediction
studies of violence on the part of violent offenders released from
institutions, showed that while the proportion of false negatives was
relatively low in some studies and high in others (the proportions varied
between 8 and 31 per cent), the proportions varied from 59 to 86 per cent;
(Monahan, 1981, Ch. 3). The studies in question used clinical forecasts (as
opposed to the 'actuarial' or statistical methodology used in many other
studies) and long follow-up periods (three to five years). Though the very
high proportions of false positives to some degree could be explained as a
result of hidden criminality (i.e. the false positives having committed
violent crimes which were undetected), the general tendency could hardly
be explained in this way (Monahan, 1981: 82-7). The problem stemmed
from the fact that violent crimes are rare. The rarer the event, 'the greater
will be the tendency to overpredict' (von Hirsch, 1986: 106-7).
In addition, attempts at reducing the problems of the false negatives
increased the problem of the false positives, and vice versa (van Hirsch,
1986: 107). The problem of the false negatives could be reduced by making
the definition of probable repeaters, the 'bad risks', broader. This way, the
certainty of having the actual 'bad risks' included would be higher. But
this increased dramatically the already high proportions of false positives.
Conversely, the problem of the false positives could be reduced by making
the definition of 'bad risks' more restrictive. But this increased the number
of false negatives.
In short, the results of the early prediction studies gave little ground
for enthusiasm. However, during the early 1980s a new variety of
prediction studies was developed-suggesting the possibility of so-called
selective incapacitation.
With some exceptions, the old prediction studies had largely tried to
predict two categories of behaviour: recidivism as opposed to nonrecidivism, regardless of number or type of offence (see, for example, the
main conclusion in Glueck and Glueck, 1937, particularly table on p. 141
and text on p. 142, as well as the conclusions drawn on the basis of column
1 as opposed to the other columns in tables on pp. 139-40). Selective
incapacitation, however, looks at recidivism to serious crime, like robbery
and other crimes of violence, and tries to find out who may be expected to
commit many such crimes in the future. In the literature, they are called the
'high-rate robbers' or the 'violent predators'. These are the offenders to be
predicted and incapacitated.
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The most important studies of selective incapacitation have been
produced at the Rand Corporation in the United States (Greenwood and
Abrahamse, 1982; Chaiken and Chaiken, 1982). The Rand studies are
based on interviews with a sample of inmates in jails and prisons in
California, Michigan and Texas. On the one hand, the inmates were
interviewed about their criminal history, employment history, drug use,
and so on. On the other, they were asked to report the frequency with
which they committed serious crimes such as robberies. A prediction
index was constructed on the basis of those background factors which
were associated with a high frequency of self-reported serious crimes.
The Rand studies have caused something of a sensation in parts of
international criminology. For example, James Q. Wilson, who was a
spokesman of collective incapacitation in the first edition of his influential
book Thinking about Crime (Wilson, 1975; see p. 84 above), switched to
selective incapacitation in the second edition (Wilson, 1983, Ch. 8).
However, the problems of accuracy are apparently still very great. As
we saw above, the association between the relevant background factors
and subsequent criminality was weak in the early prediction studies. The
association is apparently not any stronger in the Rand studies. The
proportion of false negatives is still substantial. Greenwood reports a very
low proportion of false positives. He reports it to be as low as 4 per cent
(Greenwood and Abrahamse, 1982: 59-60). However, von Hirsch has
concretely shown that the result follows from using particular and rather
questionable cutting points in the material. It is worth quoting von Hirsch
(1986: 110-11):
Greenwood reports a strikingly low false~positive rate, in the order of only 4
per cent. He does this by treating as false positives only those offenders
predicted to be high-rate offenders who had, in fact, the lowest reported
rates-namely, the most extreme category of false positives. He fails to treat
as false positives those predicted to be high-rate offenders who proved to
have medium rates, although these also could receive longer incapacitative
sentences under his own proposals. When one asks what percentage of
supposedly high-rate offenders were thus erroneously classified, the falsepositive rate shoots up. Of those offenders in his sample predicted by his
index to be high-rate offenders, less than half in fact were so. The remainder
showed medium or low rates. The false-positive rate was 56 per cent, which
shows scant improvement over previous studies. The false-negative rate was
also substantial.

Chaiken and Chaiken report similar problems. In particular, they report
very openly that the problem of the false positive is very substantial.
Thirty per cent of those identified as probable high-rate robbers in fact
reported no robberies. They conclude that 'this margin of error allows for
considerable false identification of some offenders as high-rate robbers-
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which is more than just a research problem if the criminal justice system
acts upon such identifications' (Chaiken and Chaiken, 1982: 23). Though
Chaiken and Chaiken are participants in the Rand studies, their conclusion
is in reality close to a deadly blow to the accuracy of the predictions. After
having pointed out that their findings 'suggest that violent predators are
the most appropriate candidates for incapacitation strategies' because the
'seriousness of their crimes, the rates at which they commit all crimes, and
their violence have an inordinate effect on crime in our society' (Chaiken
and Chaiken, 1982: 26), they conclude:
Nevertheless, we cannot now recommend basing sentencing policy on these
conclusions. Giving less serious criminals lighter sentences would probably
be cost-effective (on the basis of incarceration cost per crime averted), and
any errors in identification result only in unwarranted leniency (which
happens also at presentencing stages of the criminal justice system).
However, using the models to identify violent predators-even if limited to
those convicted of serious crimes-ean potentially result in real injustice. In
our opinion, the models would make too many false identifications.
(Chaiken and Chaiken, 1982: 27)

I insert here that an identical conclusion is drawn in recent Danish studies
of juvenile delinquency. In the chapter on general prevention, I referred to
a study by Flemming Balvig, which shows that a relatively small group
with a wide range of serious social and personal problems are responsible
for a large part of the more serious juvenile delinquency (Balvig, 1984c; see
p. 68). In another study, Balvig finds a clear association between particular
material conditions during adolescence and later criminality (Folmer
Andersen and Balvig, 1984). Balvig claims that on the basis of information
about material conditions, it is possible to identify categories of juveniles
with a high probability of later convictions for criminal offences. But he
emphasizes that 'the associations are not strong enough to make even
approximate individual prognoses possible' (Folmer Andersen and Balvig,
1984: 12). The associations lead Balvig to a welfare conclusion rather than
any conclusion about incapacitation. The importance of changing and
abolishing the conditions showing an association with criminal behaviour
is emphasized.
Back, now, to the Rand studies. So far we have only reviewed the most
important parts of the methodological criticism which have been raised
against the Rand studies. They make the accuracy of the predictions
highly questionable. In addition, the following .wellfounded
methodological criticism should briefly be mentioned (from von Hirsch,
1986, Chs. 9 and 10):
In the first place, the fact that the Rand studies are based on samples
of inmates, and that they purport to have found a prediction instrument for
the self-reported robberies of inmates, constitutes a serious problem.

Other Theories of Social Defence 99

From a series of studies we know that those who end up in prison are
not representative of those committing crime in the community (see pp.
76-8). Those who end up in prison and who report a large number of
robberies and other serious crimes-the group for which the Rand studies
try to find predictive factors-are therefore not necessarily representative
of robbers generally, not even of high-rate robbers. This is supported by
the fact that the probability of being detected and imprisoned for robbery
is low. Greenwood reports an extremely low probability for the state of
California (Greenwood, 1982: xvii), and von Hirsch points out that the
probability is small in most American jurisdictions (von Hirsch, 1986: 108;
for Norway the probability is higher, but still quite low: in 1984 the clearup rate was 28 per cent for robberies and extortion together). The low
probability of detection and imprisonment increases the probability that
the robbers who end up in prison are unrepresentative for all robbers. von
Hirsch remarks that 'Greenwood's method is thus reminiscent of the
researcher who makes "findings" about the drug habits of addicts in a
community by studying the drug histories of a limited number of addicts
residing in in-patient drug treatment centers. Such findings would
likewise be of little or no value, because the addicts in treatment might be
wholly unrepresentative of the general population of drug users' (von
Hirsch, 1986: 118). It may well be true that high-frequency offenders who
are never caught and punished do nC?t exist in large numbers. However, as
von Hirsch (1986: 119) points out, this does not exhaust the possibilities of
challenging Greenwood's design. For one thing, those who showed an
accumulation of predictive factors in Greenwood's sampleunemployment, addiction history, and so on-also showed high average
annual robbery rates. But if unincarcerated offenders with the same
characteristics had been examined, it might have emerged that 'many such
individuals never had high robbery rates or had since lost their criminal
initiative' (von Hirsch, 1986: 119). In other words, the high correlation
might prove to be an artefact of the sampling procedure. For another:
Greenwood assumed a uniform probability of arrest and conviction for
given robberies. Actually, however, that probability may vary
considerably with background characteristics such as criminal history or
drug addiction, and occasional offenders may be responsible for a larger
proportion of robberies than recognized. If so, 'the crime-control effect of
confining the robbers who do badly on his prediction index would be far
more modest than claimed' (von Hirsch, 1986: 120).
Secondly, the Rand studies are strictly speaking 'postdiction' rather
than 'prediction' studies, because the criminal behaviour which is to be
predicted has already been committed, and is reported in an interview.
One thing is that interviews of this kind may be unreliable. Public
records are perhaps even less reliable. Rather, the basic problem with
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i'postdiction' is this: in the research, information about employment
history, drug history, and so on, is obtained through interviews in order to
i'postdict' the probability of criminal behaviour. But even if the
background factors did show a high ability to i'postdict', it would certainly
not necessarily follow that a practicable prediction instrument had been
developed. How would we, in actual practice in the sentencing process, go
about getting the necessary background information? There would be two
possibilities. Either we would, like the Rand researchers, have to interview
those accused about their employment history, drug use, and so on, and
predict and subsequently sentence them on this basis. We can easily
imagine how willing the accused would be to give correct information
when this use of it become known. Obviously, their willingness would be
very low, and the predictive instrument quite worthless. Or we would,
unlike the Rand studies, have to base ourselves on public records. But we
know that public records of employment history, drug use, and the like
are very unreliable, and again the prediction instrument would be quite
worthless.
Thus, even if the accuracy of the prediction instrument had been high,
the i'translation' of findings from studies like these to actual practice
would be very difficult, if not impossible.
All of the problems mentioned here make the notion of selective
incapacitation extremely problematical. The most basic point is that the
problems of accuracy are still very large.
The low predictive accuracy is substantiated by several other sources.
Christy Visher has undertaken an extensive reanalysis of the Rand inmate
survey, concluding that although 'the scale certainly does better than
chance in all the jurisdictions examined, one would expect improvement
from any scale that invoked the predictors it did and that was fitted to the
sample data. There is no indication that Greenwood's scale would perform
any better, even in California, than any other scale that has been used
operationally' (Visher, 1986: 205). Visher found that using a seven-item
scale and a sentence policy that would double sentence lengths for highrate offenders, the most favourable effect achieved was about 13 per cent.
This effect was demonstrated for California. In addition, Visher goes on to
say:
the scale used to identify high-rate offenders is more sensitive to the
attributes of those offenders in California than to the attributes of high-rate
offenders elsewhere. If the same sentencing policy and prediction scale were
applied in Michigan and Texas, the crime rate would probably increase
because of differences in current criminal justice practices and offender
populations in the three states. (1986: 205)

Other Theories of Social Defence

101

And even for California, the reduction in crime would decline for example
if the comprehensive self-report data used in the Rand analyses were
replaced by less complete official records, or if the model were applied to
any new population and especially to a population of all convicted
offenders rather than prisoners (Visher, 1986: 205-6).
Visher's reanalysis was performed within the context of the Panel on
Research on Criminal Careers. As mentioned earlier (pp. 86-7), the panel
paid particular attention to the issue of incapacitation. The panel's
conclusions show that selective incapacitation is replete with problems.
Though rates of false predictions do vary between various classification
scales, the rates are certainly high. And 'with available statistical scales,
gains in crime control efficiency through selective incapacitation would be
modest at best-a 5-10 per cent reduction in robberies by adults, for
example, with an increase of 10-20 per cent in the number of convicted
robbers who are incarcerated' (Blumstein et al., 1986, Vol. 1: 195-6).
Mention should also be made of other recent reports on the prediction of
violence, which clearly indicate that our predictive abilities are very small
with regard to juveniles (Hopson, 1987) as well as adults (Steadman,
1987). Peter Greenwood of Rand Corporation still seems to maintain that
the available data are sufficient to inform action, though he now appears
to advocate early rehabilitation rather than later incapacitation
(Greenwood, 1987).
So far, we have only discussed the problems of accuracy, and in general
the issues of efficacy, which selective incapacitation raises. We have taken
for granted that the notion is morally acceptable. This, however, is
certainly debatable.
In the first place, selective incapacitation very clearly emphasizes that
sentencing is to be grounded on the probability of preventing future
crime. Thus, a future orientation is a major basis of sentencing practice.
Secondly, selective incapacitation just as clearly emphasizes a broad
evaluation of the past: on the basis of past circumstances, which are far
outside the normal realm of a court, prediction of high risk individuals is
to be performed. The emphasis on a broad evaluation of the past is much
clearer in the selective than in the collective variety of incapacitation. To
illustrate the moral problem, we shall take a closer look at the background
factors which the Rand studies utilize. Greenwood's prediction instrument
contains seven factors (Greenwood, 1982: 50):
1
2
3
4
5

Prior conviction for the instant offence type.
Incarcerated more than 50 per cent of the preceding two years.
Conviction before age 16.
Served time in a state juvenile facility.
Drug use in preceding two years.
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6 Drug use as a juvenile.
7 Employed less than 50 per cent of the preceding two years.
With the above-mentioned factors, Greenwood constructs three categories
of predicted offence rates-low, medium and high. The low risk have
none or one of the seven factors, the medium risk have two or three, and
the high risk have four or more.
What is the moral basis for relying on factors like this to determine a
sentence? Prior conviction for the instant offence type is probably not so
questionable, being close to the instant offence itself. Prior incarceration,
conviction as a juvenile, and time served in a juvenile facility, are farther
away, and could just as well serve as mitigating circumstances. Here they
only have an aggravating function. Drug history, and especially
unemployment, bring us to circumstances which are very far away, and
which, if anything, should only serve as extenuating circumstances. Is it
reasonable to give a prison sentence on the background, for instance, of
unemployment? A practice of this kind would raise a major problem of
principles, and be ethically extremely questionable. Unemployment is a
structural feature of society, and in addition a feature which in an
important way indicates poverty in the individual. If unemployment were
to be used as a partial basis for conviction to prison, it would constitute a
strong support of the cumulative tendencies in society, for example, the
tendencies towards accumulation of new poverty among the already poor.
Even worse-once we embark on this road, the road may be widened.
Should race be included among the predictive factors to be used in
sentencing practice? proponents of selective incapacitation deny,
apparently on ethical grounds, that it should (Wilson, 1983: 158). But if
race turned out to be a predictive factor, what would be the logic of
excluding it when unemployment is not excluded? Perhaps the real reason
why race so far has been excluded comes out if we separate the question
of what proportion of a population commits or participates in crime from
the question of how frequently those participating do so. Though race is a
demographic factor which differentiates in terms of participation in crime,
studies so far seem to suggest that it does not differentiate in terms of
individual offending frequency (Blumstein et al., 1986, Vol. I: 3-5). The
implication is that so far race has not been found to be a predictive factor
useful for selective incapacitation.
The point may also be formulated in a slightly different way. As
practice is today, there is a clear relationship between the use of prison
and factors like drug use, unemployment and-in the United States-race
among the incarcerated. We place the poorest segment of society behind
bars. This relationship in itself constitutes a serious ethical problem as far
as the use of prison goes. If this practice were to be amplified by a
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conscious and planned use of the same factors in sentencing practice, the
ethical problem would become acute.

Conclusions about incapacitation
Collective as well as selective incapacitation present major problems in
terms of accuracy as well as in terms of principles. Both types of problems
of accuracy-the problem of the false negatives and the problem of the
false positives-are present in both varieties of incapacitation.
One of the two major ethical problems-the problem of sentencing on
the basis of future acts-is also present in both varieties. The other ethical
problem-that of broadening the basis of sentencing to social factors like
drug use, unemployment, and perhaps even race-is particularly
important in selective incapacitation, where it is acute.
In connection with the problems of accuracy, we may finally ask, why
are they so great? In particular, why are we so unable to predict
'dangerousness'? The reason is probably that 'dangerousness' to a
significant degree is situational. Individuals, with individual
characteristics, commit dangerous acts. But their acts take place, or are
released, in a context or situation. If the situation had been different, the
act would perhaps, or probably, have remained unperformed, or would
have followed a different course. The fact that dangerous acts are a result
of a meeting between the individual and the situation, makes it very
difficult to predict who will commit dangerous acts and who will not. It
also makes it very difficult to predict dangerousness from a sample in one
situation (for example in the situation of an institution) to an equivalent
sample in another situation (for example after release; see Monahan, 1981:
87). People whom we might think would commit dangerous acts, in fact
do not. Others, on the other hand, end up in situations which make them
dangerous.
At times, these others may become many. The situation of war is an
extreme example: during war, most young men in the younger age groups
are dangerous, or potentially dangerous.
Perhaps we should incapacitate our youth, or parts of it? We would
hardly, with any accuracy, exterminate the threat of war.
Deterrence
So much about incapacitation. Before concluding the chapter, something
should be added about 'deterrence' as individual prevention. The theory
of deterrence as individual prevention does not have a position in modem
penal theory comparable to that of incapacitation, but a few words are in
order.
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A couple of the arguments used against prison as a method of general
prevention (Chapter 3) may also be used against the notion of prison as a
means of deterring the individual offender.
What we said about 'the sign structure' as the individual's context of
interpretation of messages (pp. 73-4) is particularly important. We pointed
out that the closer we come to the groups which for other reasons are
criminally active, the less efficient is punishment as a method of general
prevention: the context of interpretation is such that the signal is not
efficient, and the message not understood as the sender has meant it. The
same may be said about the deterrent effect of prison on the individual
offender.
Here, as well, we have a substantial amount of empirical data
supporting our generalization. As mentioned in Chapter 2 on rehabilitation
(pp. 47-53), a long string of sociological studies of the organization of the
prison and of the prisoners' community appeared before and after World
War 11. The studies of the structure and culture of the prison not only
explain why rehabilitation does not take place in prison. They also very
clearly suggest that, perhaps barring exceptional individual cases,
deterrence does not take place. Whether the studies have uncovered
processes of prisonization or other modes of defence against the prison
situation and system (see pp. 49-51), they have all along shown that the
prison creates deep distrust and marked hostility towards the prison
system and its representatives. Culturally defined 'rejection of the
rejectors' is hardly a suitable background and context for deterrence.
Rather, there are good sociological and psychological reasons for
supposing that 'rejection of the rejectors' above all causes frustration and
bitterness, which have the opposite effect.
As with general prevention, the defenders of prison argue about
individual deterrence on a 'common-sense' basis, implying that they
reason on the basis of 'personal experience'. But they have a context of
interpretation which is entirely different from that which is produced in
the prison setting. To reason on the basis of 'personal experience' is,
therefore, also a very poor method in connection with individual
deterrence.
To be sure, some studies of recidivism may be cited in support of a
certain deterrent effect. I am thinking in particular of Murray and Cox's
study of juvenile delinquents in Chicago who were exposed to varying
degrees of restrictiveness in treatment (Murray and Cox, 1979; cited in
Wilson, 1983: 171-7). What Murray and Cox did is reminiscent of what the
students of selective incapacitation did in their context: rather than looking
at recidivism as opposed to non-recidivism, they looked at the frequency of
behaviour per unit of time, and found, to put it briefly, an association
between degree of restrictiveness and later frequency of arrest. The more
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The more restrictive the treatment, the lower the arrest frequency. The
study has, however, been severely criticized methodologically, and even
James Wilson, who tries to make the most of it, concludes that 'it cannot be
taken as a conclusive study' (Wilson, 1983: 175). 'For one thing'/ says
Wilson, 'we would like to know what happens to these delinquents over a
much longer period ... We would also like to know more about the kinds
of offence for which these persons were arrested, before and after court
intervention (perhaps they change the form of their criminal behavior in
important ways). And above a11/ we would like to see such a study
repeated in other settings by other scholars' (Wilson, 1983: 175).
Furthermore, against the Murray and Cox study we have recidivism

studies like Ulla Bondeson/s (1977) methodologically extremely careful
study of crime prevention in the community, where, again to put it briefly,
she shows that even with very careful controls of a number of background
factors, restrictiveness is inversely related to recidivism: the less restrictive
the treatment, the lower the recidivism. In more detail, the study followed
413 sentenced individuals-a random sample of men sentenced to one of
three types of sanction during a year in three so-called supervision areas
(comprising thirteen different courts) in Sweden-for a two-year period.
The three sanctions were supervision combined with institutional
treatment, supervision without institutional treatment, and simple
conditional sentence. Comprehensive controls were carried out by the aid
of a prediction instrument comprising thirty-six variables divided into six
sub-indices covering a broad range of individual and social background
characteristics. When carefully controlling for risk categories, so that
individuals belonging to the same risk categories were compared across
the three types of sanction, individuals subjected to supervision with
institutional treatment showed the highest recidivism rate, those given
supervision without institutional treatment showed a lower rate, and
those given conditional sentence showed the lowest rate. A number of
possible sources of error were carefully studied without changing the
results. The author concludes (p. 335, translated from the Swedish by the
present author): 'Thus, we again find that a positive intention in terms of
individual prevention seems to lead to negative effects in terms of
individual prevention . . . The results as far as negative individual
prevention goes should, when transformed into practice, lead to a
systematic downgrading of the whole penal system, that is, depenalization'.
(See also Bondeson, 1989, and Bondeson and Kragh Andersen, 1986;
Robison and Smith, 1971: 71-2; Trasler, 1976: 12-13.)
From the point of view of individual deterrence, the studies
mentioned above at best cancel each other out, so that we can conclude
nothing about deterrence. This would mean that we would be unable to
use individual deterrence as an argument for prison. Because Bondeson's
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study is so careful, it seems more reasonable to conclude that from the
point of view of individual deterrence, restrictiveness actually defeats its
own purpose.

DOES PRISON HAVE A
INCAPACITAnON
AND
DETERRENCE?

DEFENCE IN
INDNIDUAL

The problems of accuracy as well as the ethical problems speak strongly
against the argument of incapacitation as an argument for prison. The
culturally defined distrust and hostility which is produced in the prison
speaks equally strongly against the argument of individual deterrence.
We concluded Chapters 2 and 3, about individual prevention through
rehabilitation and general prevention, by quoting a particular Swedish
source, Government Bill 1982/83, No. 85 (see pp. 53, 83-4 above). This
chapter may likewise be concluded by comparable quotes concerning
incapacitation and deterrence from still another authoritative Swedish
source-the White Paper SOU 1986, No. 13-15, which is a major recent
report from the Swedish prison committee. The committee summarizes its
view on incapacitation with the following words:
Incapacitation as a basis for determining length of sentence has been
questioned on the grounds that preventive effects are doubtful, as well asand perhaps most importantly-from the point of view of justice ... In our
opinion, within the context of usual sentencing practice it is entirely out of
the question to open up for the interest in incapacitation of the individual.
(Fangelsestraffkommitten, SOU 1986, No. 14: 71-2, translated from the
Swedish by the present author)

The committee summarizes its view on deterrence as follows:
Considerations about which punishment is needed to deter the convicted
individual from continued crime, should in our opinion not be allowed to
influence the fixing of the sentence. The only situation in which this might
be defensible, are certain cases of recurrent criminal activity.
(Fangelsestraffkommitten, SOU 1986, No. 14: 71)

Thus, the committee gives only very limited support to the deterrence
argument, and no support to incapacitation, as far as sentencing goes. The
committee summarizes its view on individual prevention in generalrehabilitation, incapacitation and deterrence-with the following words:
By way of summary, then, we find that neither should individual
prevention, Le., incapacitation, individual deterrence, or the need for care
and treatment, be assigned any independent significance when fixing the
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sentence in the individual case. (Fangelsestraffkommitten, SOU 1986, No. 14:
72)

With this background one may ask: when all of the arguments of
individual prevention, and to a considerable extent also the argument of
general prevention, are rejected in this way by the most competent
authorities of a country, how can this country - in this case Sweden continue to utilize prison as a core method in criminal policy?
We shall retum to this question in the next chapter.

CHAPTERS
Justice
THE CIRCLE OF THEORIES
What remains is justice.
Once in a while one may get the feeling that the theories of criminal
policy move in a circle. The 'absolute' theories of punishment, where the
aim first of all is to fulfil the demands of just retribution, are probably the
oldest theories. The law of talion and punishment, (where the issue is
proportionality between harm and punishment see p. 25), and the
principle of culpability (where the issue is proportionality between guilt
and punishment, see again p. 25), constitute some of the oldest ideas.
These theories of punishment were replaced by the 'relative' theories,
where the aim first of all is to defend society, partly through individual
prevention, partly through general prevention.
As the theories of social defence have been put out of action or
questioned, the circle back to the theories of just retribution has been
closed.
We concluded the preceding chapter by asking, when almost all ideas
about social defence have been rejected in a country like Sweden, how can
the country continue to utilize prison as a core method in criminal policy?
This is the reply: precisely by closing the circle back to the theories of
justice. Though, as we shall see, without fully managing to leave social
defence. A dose of social defence is still in the package, in the form of
general prevention. But as I shall try to show, it functions primarily as a
dutiful appendage.

THE MODERN THEORY OF JUSTICE
Old and new classicism
The roots of the new theory of justice in penal policy, the theory of the
1980s, goes back to the Age of Enlightenment, to the time of Rousseau and
Voltaire. At that time, two demands were emphasized. In the first place,
there should be as little regulation of human behaviour as possible.
Secondly, the regulation which had to be there should be highly specified in
advance. The relationship between the offence on the one hand and
punishment on the other should be precise, and determined by the
seriousness of the offence.
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The penal thinking of the Enlightenment has been called ~ classicism'.
The growth of the bourgeoisie was behind its development. To the
growing bourgeoisie, the question of an effective defence against the wide
discretionary powers of the feudal lords and the nobility was vital.
Classicism became a part of this defence. The basic point was that the
citizen and the nobleman were to be given the same sentence when the
same offence had been committed. ~To secure this equality, sentencing was
given a detailed advance anchoring in the seriousness of the crime, not in
the status of the perpetrator or the discretion of the judge' (Christie, 1980:
116).
In more recent history, we find the background of modem theory of
justice in the so-called neo-classicism of the 1970s. Neo-classicism was
based on the classicism of the Enlightenment.
The American Quakers launched neo-classicism in the early 1970s, in
an important committee report (American Friends Service Committee,
1971). In the 1800s, the Quakers had produced much of the ideological
support for the Philadelphia prisons, the penitentiaries where the
prisoners were to be isolated to do penance. As we have seen, within the
parameters of their time, the penitentiaries were oriented towards
rehabilitation of the individual. Now the Quakers advocated a view which
was almost diametrically opposed to this: determinate sentences fixed on
the basis of the seriousness of the crime. During the 1970s, several other
major reports were also published which contained the same general
emphasis (see for example von Hirsch, 1976).
What about the Nordic countries'? Here, neoclassical thinking became
important in several state planning institutions. The influence was least
noticeable in Denmark and Norway, and very pronounced in Finland and
Sweden. In the latter countries, the influence could be seen in two major
governmental reports concerning the basic principles and organization of
the penal system (Kommith~betankande, 1976, No, 72 in Finland; in
Sweden BRA report, 1977, No. 7).
Proportionality between offence and punishment was an important
catch-word in both reports. Punishment scales was another, and the
seriousness of the crime a third. The basic notion in both reports was this:
punishment was to be made proportional to the seriousness of the crime.
Through proportionality, the offenders were to get the punishment they
~deserved'. This was the core message of just retribution embedded in both
reports. On this basis, punishment scales were to be constructed, for
various offences. Thus, a just and predictable penal system was to be
developed.
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The theory of justice of the 1980s
Modem ideas about justice in penal thinking, in the 1980s, are a further
detailing of the neo-classicism of the 1970s. We find the ideas in state
policies-for example, in Sweden, in a recent comprehensive set of penal
reforms, parts of which are presently in the process of being carried out.
The proposals are contained in the white paper SOU 1986, No. 13-15,
6'On Punishment Scales, the Choice of Sanctions, and Release on Parole,
etc.' We will have a good deal to say about this white paper, because it is
probably the most comprehensive and best developed, state-initiated set
of neo-classical proposals to date.
Let us, first of all, try to summarize the argumentation for justice in
Fangelsestraffkommitten, SOU 1986, No. 13-15 (from now on, the three
volumes are called I, 2 and 3). The notion of 6'punishment as deserved', or
6'just deserts', is the very core of the proposals, as formulated, by way of
summary, in the first volume:
We have, then, arrived at the conclusion that neither considerations of
general nor individual prevention are to be emphasized when the
punishment scales for the various offences are developed. In our opinion,
the punishment scales of the offences should instead be based on the gravity
or the objectionability of the offences in question. Thus, we view the
evaluation of what the offences in general deserve in terms of punishment as
a very reasonable point of departure when punishment scales are to be
determined. In order to arrive at which punishment scales the various
offences should have, one has to rely on some form of reasoning concerning
justice. Here proportionality and equivalence become important concepts.
By proportionality is meant that the punishment scale should be determined
in proportion to the gravity of the offence. Equivalence implies that equally
serious punishments are to be used for equivalent types of offences, and
may be said to be a consequence of the notion of proportionality. (Vol. 1: 15,
translated from the Swedish by the present author)

With this as a general point of departure, the various offences are allotted
a 6'punishment value', and a distinction is made between abstract and
concrete punishment value:
By the punishment value of an offence is meant the gravity of the offence in
relation to other offences. Punishment value is, then, a measure of how
serious the offence is. The punishment value which is expressed in the
punishment scales is the abstract punishment value of the offences in
question. The punishment value of a given offence which in fact has been
committed, constitutes the concrete punishment value. (Vol. 1: 19)
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The punishment values are determined on the basis of the gravity or the
objectionability of the offences. Here is what the report says about
objectionability as a base:
As mentioned above, our view is that with respect to developing
punishment scales for various acts, we can neither make use of reasoning
about general nor about individual prevention. Instead, it is our opinion that
the evaluation of punishment values should be based on the objectionability
of the various offences. Thus, the point of departure when it comes to
deciding the punishment scales for the various offences is to be what the
offence generally speaking deserves in terms of punishment. In order to
arrive at this, it will be necessary to follow some kind of reasoning about
justice, in the sense that we ask what the various offences generally speaking
deserve in terms of punishment. (Vol. 1: 19)

The punishment scales are to be developed on this basis:
Thus, the punishment scale should be determined in proportion to the
gravity of the offence, and equally serious punishments should be used for
equivalent types of offences. (Vol. 1: 19)

The quotes are complex. The reader is advised to postpone the study of
their details: we shall return to them later. Here the main point is that
based on a notion of proportionality, a number of punishment values and
punishment scales are specified.
The punishment values for ordinary property crimes, says the report,
are generally too high and should be placed lower. The punishment value
for offences against the person, especially crimes of violence, should on
the other hand be placed higher. So should the punishment value for
environmental crimes and drug crimes.
Taken together, the proposals imply a certain lowering of the general
punishment level. Against this background, the automatic release on
parole on half time for a majority of offenders (see pp. 84-6 above) is
proposed abolished. A return to two-thirds time is proposed instead. The
idea is that the lowering of the punishment level will counterbalance the
increase in prison time following from this. Obviously, it is an open
question whether such a counter-balancing will take place.

DOES JUSTICE STAND ALONE?
Before evaluating the reasoning about justice reviewed here, the following
question must be raised. Does justice stand completely alone?
The answer is: almost, but not quite. Combined with notions about
justice, we also find a certain emphasis on social defence, notably general
prevention.
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The formulation of general prevention varies somewhat between
different documents. Nevertheless, the main features are the same. If we
look at the American Friends Service Committee from 1971, the von
Hirsch committee from 1976, the BRA report 1977, No. 7, and SOU 1986,
No. 13-15-in addition to a recent book, von Hirsch, 1986 (which we also
discussed in Chapter 4, because von Hirsch criticizes incapacitation
theories)-the common features as well as the variations stand out clearly.
The common features are these. A distinction is drawn between the
motivation for having punishment at all in a society, that is the motivation for
having given acts criminalized, and the motivation for the concrete
organization and use of the penal system, that is the concrete legislation in
terms of punishment scales and stipulation of sanctions through choice of
reactions and sentencing.
The motivation for having punishment at all, why given acts are
criminalized at all, is to be found in general prevention, or at least primarily
in general prevention. Arguments about justice probably appear too cold
and naked; something socially useful must be added to motivate the
infliction of intended pain on people (see American Friends Service
Committee, 1971: 61, 66, 149-50; von Hirsch, 1976: 37-44; BRA report, 1977,
No. 7: 199-200; SOU 1986, No. 13-15 Vol. 1: 14-15, Vol. 2: 67-8; von Hirsch,
1986: 47-60).
The motivation for the concrete organization and use of the penal
system, however, is not to be found in general prevention, or, for that
matter, in any other socially useful ends. All of the above mentioned
works are very clear on this. The motivation for the organization and use
of the penal system, for punishment scales and concrete stipulations of
sanctions, is to be found in the principles of justice described above. The fact
that the motivation is not to be found in general prevention, is for example
apparent in the following strong statement in SOU 1986, No. 13-15:
Neither do the results from research on the effects of imprisonment in terms
of general prevention inspire any great hopes for the possibility of
influencing the volume of crime through adjustments in the use of
imprisonment. International comparisons have not shown any tendency
indicating that stiffer penalties bring about a lower crime level.
Thus, increased employment of imprisonment is not an effective tool to
lower criminality, or even to prevent an increase in crime. To the extent that
it is possible to decrease criminality, measures of an entirely different kind
are needed. It follows from this that nothing suggests that a reasonable
decrease in the use of imprisonment in general is of any importance to the
volume of crime. (Vo!. 1: 16)

The distinction between the motivation for having a penal system at all,
which at least primarily is to be found in general prevention, and the
motivation for the concrete organization and use of the penal system,
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which is to be found in the principles of justice, is fundamental in all of the
works referred to here. Within this context of agreement there are also
some variations between them. The variations are not so important for our
purposes, but we should point out one of them.
In some of the works, particularly the BRA report, an attempt is made
to create a unity between the prevention motivation for having a penal
system at all, and the justice motivation for the organization and use of the
penal system. In the BRA report, the unity and link is largely established
through an emphasis on the educative aspect of general prevention. If the
deterrent aspect of educative as general prevention had been stressed, the
report says, the concrete sentence would have had to consider the
temptation to commit the act. On the other hand, if the educative aspect is
stressed, emphasis has to be placed on the punishment value of the
offence, and the sanction on the gravity or objectionability of the offenceprecisely what punishment scales and concrete sentencing should be based
on. The implication is that if these principles of justice were to remain
unemphasized, the system would not have moral credibility, and would in
turn not have an educative function. This way, unity between the two
levels is established (BRA report 1977, No. 7: 200). Also the follow-up of
the BRA report, SOU 1986, No. 13-15, emphasized the educative aspect of
criminalization, and contains a line of reasoning which resembles that of
the BRA report (Vol. 2: 64-6).
Other works do not attempt to create this kind of unity between the
two levels. The two levels appear as more or less distinct, that of general
prevention being a necessary forerunner for the reliance on justice in
concrete sentencing: if it were not for the preventive effect of the system as
such, we might have abolished all sentencing. Due to the preventive effect,
sentencing remains, and is meted out in terms of strict justice. As far as I
am able to understand, this is the major line of reasoning for example in
van Hirsch's recent work (1986: 47-60).
How should we view the renewed emphasis on general prevention? In
the first place, in the literature reviewed here, there is hardly any detailed
argumentation for general prevention, with or without an educative
emphasis, is a valid motivation for the existence of punishment and
criminalization.
The preventive effect as an unmotivated assertion or axiom is even
more pronounced here than in the regular literature on general prevention
(see Chapter 3 above). Virtually the whole intellectual effort is used in the
detailed argumentation for justice as a motivation for the concrete
organization and use of the penal system, where the whole emphasis of
the various reports and books lies. An example of the axiomatic or takenfor-granted character of general prevention may be found in SOU 1986,
No. 13-15, Vol. 1: 14-15: 'We find', the report flatly states, 'that
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considerations about general prevention obviously are of basic importance
for decisions about criminalization, Le. decisions about employing
punishment for given acts' (see, likewise, Vol. 2: 67, where ~common sense'
is largely referred to as motivation).
Secondly, in several of the works cited, we find a good deal of honest
argumentation which actually goes a long way towards saying that the
preventive effect of the system as such is in fact limited, or even
questionable. Again SOU 1986, No. 13-15, may serve as a (perhaps
especially clear) example. The report introduces its general deliberations
about punishment as follows:
The main task of criminal policy is ... to prevent crime. However, in this
respect the penal system [straffsystemet] is not a particularly effective
instrument. Experience in Sweden as well as abroad speaks in favour of this
view. There is no relationship between long and severe penal sanctions and
the crime level. (Val. 1: 14)

The first part of this statement speaks rather directly about the very
existence of punishment, the penal system-straffsystemet-as such. In the
last sentence, the statement is moderated, with reference to the
punishment level rather than to the existence of punishment. But taken
together, a statement like this at least comes close to saying that the effect
of the very existence of punishment is questionable.
Thirdly, at least in SOU 1986, No. 13-15, we find examples of
imperceptible changes in formulations, from the assertion about the
preventive effect of the existence of punishment or criminalization as such,
to an assertion that we, in spite of everything, do find a preventive effect
of the concrete organization of the penal system.
After having stated that considerations about general prevention are
obviously of basic importance for decisions about criminalization (see
above quote), SOU 1986, No. 13-15, goes into greater detail about this,
among other things by stating that the prevention of crime is 'first of all a
responsibility of the legislator, whose task it is to shape [som har att
utforma] the penal system in such a way that the preventive aspects are
given their due credit without injuring the demands of legality and the
uniform execution of justice' (Vol. 1: 15). Here the concrete organization of
legislation, which was to be motivated solely by arguments about justice,
is suddenly, by an imperceptible change, also motivated by general
prevention. The question of the preventive effect of the concrete
organization and details of legislation is, however, very different from the
question of the preventive effect of the very existence of punishment or
criminalization. Today, it is much easier to muster support for an
affirmative answer to the latter question than to the former. By subtly
switching the emphasis from the latter to the former, the idea that even the
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details of legislation have a preventive effect is, equally subtly, maintained
as a part of the argument. In a masked and rather effective way, the idea is
kept alive that the concrete organization of legislation is useful also from
the point of view or prevention.
In short, the justice orientation in the neo-classical works does not stand
entirely alone, but is found in combination with a certain emphasis on
social defence, through general prevention. Naked justice cannot stand
entirely on its own feet. But the emphasis on general prevention is highly
limited, notably to the question of how to motivate the existence of
criminalization, the existence of punishment. This is the corner to which
the theory of general prevention has been driven, by the pressure of
research, by the professional discussion, and by time.
Even in this position, it does not fare well. It stands in the corner, as an
axiom without detailed argumentation, in part close to being inconsistent
with itself, and with a built-in imperceptible tendency to change level
when argumentation does take place.
With this as a background, we may now move on to a more detailed
review of the reasoning about justice, the main content of the message, as a
basis for using prison. SOU 1986, No. 13-15 is one of the main stateinitiated ideological sources, and we shall therefore concentrate on it. But
we shall also touch on the most recent international professional
contribution-von Hirsch's book. also from 1986.

THE LIMITS OF JUSTICE
First, it may be useful to define more closely the kind of philosophy of
justice which is contained in neo-classical reasoning.
What kind of justice?
In his important work on justice, Torstein Eckhoff distinguishes between
two basic types of justice (Eckhoff, 1971/1974, Ch. 2). Translating from the
Norwegian edition (the terminology in the English edition is slightly
different), one of them may be called 'balancing-of-scales justice'.
In general terms, balancing-of-scales justice concerns the exchange of
values. The exchange should be in balance, like the scales of the Goddess
of Justice. Eckhoff discusses four concrete varieties of such exchange. We
need not deal with them in detail; here the main point is that the follOWing
two characteristics are common to them all-and, by the same token, to
balancing-of-scales justice in general.
First, they imply a right or a duty to some form of retribution (1974:
31): J'By this I mean a right or duty which is conditioned by a transfer and
which serves as the basis of a new transfer in the opposite direction or
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with reversed values.' Secondly, they imply a certain type of equality, that
type which emphasizes that the values which are exchanged should have
equal weight. Here Eckhoff refers directly to the scales of the Goddess of
Justice (1974: 31):
The principles are also based on ideas of equality, demanding that the
exchange values shall have equal weight if balance is to be restored. The
scales held by the Goddess of Justice symbolize this idea. If the scales do not
balance, weight must be laid on the side which has become too light, but not
more than is necessary to restore equilibrium.

The other basic type of justice is called ~distributive justice'.
In general terms, and as the name suggests, distributive justice
concerns the distribution of values. Also distributive justice is based on a
notion of equality, but rather than emphasizing equal weight on the part
of exchanged values, it emphasizes equal treatment of the recipients of
given values. Equal treatment sometimes means absolute equality. It may
for example be argued that recipients in a given distribution should have
or receive equal-sized pieces of cream-cake, or the same number of
months of military service. In other cases relative equality is called for. For
example, it may be argued that the relationship between guilt and
punishment should be the same for everybody. While balancing-of-scales
justice always concerns a relationship between two parties, distributive
justice in principle contains no such limit.
It is possible to place the modem justice ideology in penal theory
(concretely, the thinking in SOU 1986, No. 13-15) in relation to the main
types of justice. In SOU 1986, No. 13-15, a balancing-of-scales justice
appears to be basic. The report clearly presupposes an exchange of values
with equal weight, a balanced exchange, when it speaks of
'proportionality' between punishment and offence. Distributive justice is
something which presumably follows when a balance-oJ-scales justice has been
instituted: when balance has been established between punishment and
offence, equal treatment will ensue in the sense that the same punishment
will be used for equivalent offences. We may quote once more the
following excerpt from a quote we have given earlier (Vol. 1: 15; see p. 105
above):
Here proportionality and equivalence become important concepts. By
proportionality is meant that the punishment scale should be determined in
proportion to the gravity of the offence. Equivalence implies that equally
serious punishments are to be used for equivalent types of offences, and
may be said to be a consequence of the notion of proportionality.
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The crucial question is, therefore: is the argumentation for a balancing-ofscales justice, the creation of a balance between offence and punishment,
tenable?
Through its formulations, the justice defence of prison gives an impression
of something highly reliable and precise. Through concepts like
I'proportionality', I'punishment value', 'punishment scales', and
'measurement', the justice ideology gives the impression that it is possible
to arrive at the length and severity of punishment in a strict, analytical
way-in presumed contrast to the vague and imprecise evaluation of
individual and general prevention.
In the first place, the presentation gives the general impression that
the reasoning is based on stringent scientific logic.
Secondly, the presentation gives the impression that one of the two
sides in the calculation of proportionality, the gravity or objectionability of
the crime, may be evaluated on the basis of standards which are fixed.
Thirdly, the presentation gives the impression that the other side in
the calculation of proportionality, the severity of the punishment which is
to balance the crime, may be evaluated on the basis of standards which are
absolute.
Fourthly, the presentation gives the impression that the two sides to
the balancing operation, the pain infliction of the crime and the pain
infliction of the punishment, are comparable entities.
The four impressions are false. Taken one by one, their falsity might
perhaps be corrected, or could possibly be disregarded. But we find them
together. Taken together and as a sum, they deal a devastating blow to the
justice defence of prison.
We shall look more closely at the four points.
Reasoning and circular argument
To repeat, the presentation of the justice defence gives the general
impression that the reasoning is based on stringent scientific logic. In
sharp contrast to this impression, the reasoning in SOU 1986, No. 13-15, is
built on an argument which is fundamentally circular.
Let us use a magnifying glass on some of the quotes given earlier, in
our review of the main content of SOU 1986, No. 13-15. The question
which is basic to the whole reasoning in the report, is that of how to
determine the punishment value. As me~tioned earlier, the punishment
value of an offence is determined on the basis of the objectionability or the
gravity of the offence. Objectionability (forkastlighet) is primarily related to
the offender's culpability, and gravity (svdrhet) is related to the damage or
danger which the act has caused. No precise distinction is drawn between
these two aspects, and it is sometimes difficult to recognize the distinction
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in the text. However, we leave this aside here. The point for us to
emphasize is the fact that objectionability/ gravity is the basis for the
punishment value of the offence. As we quoted on p. 111 (from Vol. 1: 19):
'Instead, it is our opinion that the evaluation of punishment values should
be based on the objectionability of the various offences.' This quote is
taken from the general discussion of punishment values. The fact that this
is how punishment values are to be determined, may also be seen from the
discussion of the determination of sanctions:
The point of departure is the punishment value of the offence which has
been committed, which is determined by the gravity of the offence, with
special reference to the damage or danger which the act has implied, and the
culpability of the offender as it is expressed in the act. (Vol. 1: 22)

There is no doubt, then, that the point of departure for the determination
of the punishment value is the gravity or the objectionability of the
offence.
Because the determination of the punishment values is the steppingstone to the determination of the punishment scales, the objectionability or
gravity of the offence also becomes the point of departure for the
punishment scales. This is also directly stated in the report, as quoted
earlier on p. 106 (Vol. 1: 19): 'Thus, the punishment scale should be
determined in proportion to the gravity of the offence ... How, then, are
we to determine the objectionability or gravity of the offence? In line with
what we have said so far, this question is of course decisive.
We learn something about this in Volume 1, in a section which we also
quoted on p. 105 (Vol. 1: 19; see also Vol. 2: 131): 'By the punishment value
of an offence is meant the gravity of the offence in relation to other
offences.' This, then, means that the objectionability or gravity (here
gravity) of the individual offence is assessed relative to other offences
(whereby the punishment value is determined). In other words, the
individual offence is viewed within a context of other offences, and the
objectionability or gravity of the individual offence is determined through
a comparison.
Such comparisons are of course fully in order. The gravity of
housebreaking, for example, may well be determined relative to the
gravity for example of robbery or rape. But the solution is only
provisional: we have still not been told how the objectionability or gravity
of these other offences, with which the individual offence in question is
compared, is to be determined. We have still not been told what the
standard for gravity or objectionability is. So, we must repeat the question:
how is objectionability or gravity more precisely to be determined?
The answer is sensational. The gravity or objectionability of the
offence, which together provide the basis for determining the punishment
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value and thereby the punishment scale, are in turn deter:Qlined by what
the offence deserves in terms ofpunishment, that is, the punishment value.
As quoted earlier (p. 106), from Volume 1: 19, directly following the
sentence 'Instead, it is our opinion that the evaluation of punishment
values should be based on the objectionability of the various offences', we
learn that 'Thus, the point of departure when it comes to deciding the
punishment scales for the various offences is to be what the offence generally
speaking deserves in terms of punishment', (emphasis added). The fact that
the gravity/reprehensibility of the offence, which provides the basis for
the determination of the punishment value and thereby the punishment
scale, in turn is determined by the punishment value, is also apparent in
several other places in the report. As quoted earlier (p. 105), directly
following the sentence 'in our opinion, the punishment scales of the
offences should instead be based on the gravity or the objectionability of
the offences in question', we learn that (Vo!. 1: 15) 'Thus, we view the
evaluation of what the offences in general deserve in terms of punishment as a
very reasonable point of departure when punishment scales are to be
determined' (emphasis added).
In both of the quotes the word 'Thus' (in Swedish two words, saZedes
and nemligen) is decisive. It ties the statements saying that the punishment
value/ punishment scale should be based on the gravity/ objectionability
of the offence directly to the statements saying that the punishment scale
should be determined by what the offences deserve in terms of
punishment, implying that the latter statements are explanatory or amplifying of

the former.
An interpretation more favourable to the report could be this. The
report tries to say that the punishment value should be based on the
objectionability/ gravity of the offence, that the punishment scales in turn
should be based on the punishment values, and that 'thus' stands for
'because'. The move from objectionability/ gravity to punishment value is
important 'because' of the subsequent move from punishment values to
punishment scales. But in context it is more complicated. The\two quotes,
which may be found in extenso above (pp. 111, 112) show, I think, that at
the very best, the report is extremely unclear on this crucial point, and that
the circular interpretation is, to say the least, very near at hand.
In bold relief, and perhaps slightly overstated to make a point: a
balance is to be established between offence and punishment. The
punishment value is determined by the objectionability/ gravity of the
offence. The objectionability/ gravity is determined by what the offence
'deserves in terms of punishment', the punishment value.
When the punishment value is being determined by the
objectionability/ gravity and in turn the objectionability/ gravity by the
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punishment value, it follows that the task of determining what is a
'balance' between punishment and offence is not so arduous.
It may possibly be said that in their more detailed discussion of these
issues, in Volume 2 (Chs 11 and 12), the circular argument seems less
blatant. But it is certainly there. In the opening of the major chapter on
punishment values (Vol. 2, Ch. 11), we learn that the concrete punishment
value of a committed offence 'is viewed as a measure of the gravity of a
certain committed criminal act' (Vol. 2: 131). In other words, the circular
argument is stated very directly. In addition, the principled and basic
discussion of independent measures of objectionability/gravity (Vol. 2:
147-9), couched in terms of the interests or values that need protection, is
brief and extremely general, a fact which is admitted by the report ('It is
hardly possible in a general way to detail more closely how the
evaluations of punishment values should occur', Vol. 2: 149).
In fairness it should be added, as an extenuating circumstance for
SOU 1986, No. 13-15, that the logic of the circular argum~nt did not begin
with this report. The circular argument is, more or less explicitly, as old as
the absolute penal theories themselves, and an important criterion of both
old and new classicism. As far "as I can see, the neo-classical work which
bears least evidence of it is von Hirsch's book (1986). Here, he tries to
establish independent criteria of seriousness. The establishment of these
criteria contains its own problems which we will return to; here the point
is that he apparently tries to limit the circular argument. But even von
Hirsch does not avoid it completely. After having discussed on a general
level the question of how the seriousness of crime is to be determined, he
moves on to give some practical advice to the legislator. And in addition
to emphasizing other, more independent criteria, he gives the advice that
at 'least as far as typical crimes of theft, force and fraud are concerned, one
can develop a rough assessment of their consequences using the legal
definition of the crime and available common knowledge of its probable
effects' (von Hirsch, 1986: 74, emphasis added). It seems just about
impossible to evaluate 'the legal definition of the crime' without taking the
punishment value into consideration.
In favour of SOU 1986, No. 13-15, it must be said that it advocates a
reduction in the use of punishment. So do the other justice-oriented works,
from the 1971 Quaker report on. More concretely, SOU 1986, No. 13-15,
believes that the new punishment scales which it proposes will imply a
reduction comparable to about 300 of Sweden's 4,200 prison places. Such a
reduction would not be a bad result, even if we might wish more.
The point, however, is that exactly the same type of reasoning might have

led to a demand for more severe punishments and thereby for an increase in prison
numbers. The circular argument may lead to liberalization in the name of
justice, but it may just as well lead to the opposite-in the same name.

Justice

121

This in fact appears to be happening in Sweden. Steps are currently
being taken to prolong sentences for recidivists. It is done in the name of
neo-classicism and justice. But the actual background is probably the
popular demand for collective incapacitation of persistent recidivists,
which has developed in Sweden during the last few years (see pp. 88-9).
The circularity of neo-classical reasoning makes it possible for such a
demand to feed into the planning of the penal system, and influence itwhile the name of justice, in the form of adjustments of punishment scales,
is maintained.
In this sense, the so-called 'absolute' penal theories are actually
perhaps the least 'absolute' of all.
If the idea of balanced justice, proportionality between offence and
punishment is to be meaningful, the gravity/ objectionability of the offence
and the severity of punishment must at least be defined independently,
and not as constituting a circle. If such independence is obtained,
however, other pro1:?lems arise which create great difficulties for
proportionate justice.
Gravity, Objectionability and Morality
From SOU 1986 No 13-15 and other neo-classical documents it is apparent
that crime is also evaluated in moral terms. Words like 'gravity' and
especially 'objectionability' (used in SOU 1986, pp. 13-15) are moral terms,
covering damage or harm and culpability or guilt.
Morality as a standard for evaluating crime is, as a point of departure,
an independent criterion which breaks the circular conclusion discussed
above. However, as a standard it is not fixed, but highly variable, varying
with a number of social and social psychological factors and indices (see,
for example, Kutchinsky, 1972). It is therefore a very complex basis for
establishing proportionality.
This is important because, as mentioned earlier, the second feature of
the justice ideology is the general impression of fixed standards which it
gives to one of the two sides in the balancing operation-the
gravity/ objectionability side. Here two main variations will be
emphasized. Each of them in turn appears in two varieties.
In the first place, moral evaluation, and with it the perception of the
gravity or objectionability of the crime, varies with time.
On the one had we find many examples of short-term historical
change in moral evaluation and perception of criminal behaviour. The
evaluation of blasphemy and homosexuality are cases in point.
On the other hand, we also find examples of short-term and dramatic
changes in moral evaluation over short periods of time, so-called moral
panics. Moral panics have a complex background. Usually, important
interests are first provoked by particular types of behaviour; next,
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representatives of power and authority structures react to the behaviour;
then the mass media (or other prevailing communication systems) find out
what is happening, which may make the initial interests still more
provoked, which in turn may make the power and authority structures
react even more, and so on-in a spiral-like panicky moral reaction.
Stanley Cohen (1972) has described the reaction to the so-called 'mods'
and 'rockers' in the 1960s in England as a moral panic. The reactions to
vagrant alcoholics in the 1970s and to young drug users in the 1980s in
Norway, have been described in a similar terminology (Mathiesen, 1975:
Christie and Brunn, 1985). All three examples are interesting in that they
had legal repercussions. The Mods and Rockers in the 1960s in England
were, after a while, treated by the police in ways which superseded
standard rules of law. The Norwegian vagrants in the 1970s, who were no
longer incarcerated in forced labour camps after the forced labour system
had been abolished in 1970, were met by a panic which almost reestablished the forced labour system, and which caused a review of the
existing regulations concerning 'forced treatment'. And to the drug users
the panic in fact became very important in terms of penal level: the
maximum penalty for drug offences has, over a period of a few years,
increased from 10 through 15 to 21 years in Norway. The maximum
penalty is meant for professional drug dealers. Almost always, small users
and peddlers are taken-and receive very stiff sentences.
Secondly, moral evaluation, and with it the perception of
gravity/ objectionability, varies in space.
On the one hand, we find many examples illustrating that moral
evaluation and the perception of crime varies between different societies.
One example: the view on drunken driving is probably quite different in
the United States and Norway. Different cultural contexts produce
differences in definition.
On the other hand, we find many examples showing that evaluation
and perception varies between groups or subsystems within a society. In a
study of parents and sons, the latter aged 15-18, in a typical 'middle-class'
and a typical 'working-class' area in Oslo, I found significant differences in
evaluation and perception of deviant and criminal behaviour between
generations as well as between classes. In the first place, the parents were
systematically less accepting and more restrictive to such behaviour than
their sons. Secondly, regardless of generation, those with a working-class
background were systematically and significantly less accepting and more
restrictive than those with a middle-class background. The questions were
formulated so as to tap moral evaluation directly-those interviewed were
asked whether they personally thought the behaviour in question was
'right' or 'wrong' (Mathiesen, 1966: 23). Studies from other countries,
notably the United States and Italy, show similar class differences (Kohn,
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1969). In addition to the direct questions about personal opinion, those
interviewed were also asked what they believed would be the opinion of others.
The questions aimed at finding out something about the moral climate in
the environment. The parents were asked what they thought boys of their
sons' age as well as other parents would think, while the sons were asked
what they thought sons of their own age and their parents would think.
Among the parents as well as the sons, people from the working class
quite systematically experienced the moral climate of the environment as
less accepting of and more restrictive towards deviant and criminal
behaviour than did respondents from the middle class.
What we have said here about variations over long periods of time,
and variations between different societies, is probably less important than
are differences over short spans of time and between subgroups and
subsystems within a society. It may with some justification be said that the
balancing operation of justice must be judged within the context of the
concrete historical epoch, and within the contex.t of the concrete society in
question. However, it is considerably more difficult to argue that justice
may well be allowed to vary over short spans of time, and that rather
different views on penal retribution within a society--even between
classes-is acceptable.
Let me emphasize: what we have said here does not mean that
everything moral varies. To repeat, in the above-mentioned study of
parents and sons, I found systematic differences between groups.
Nevertheless, a majority among parents as well as sons, and among
middle class as well as working class respondents, were of the opinion
that the most clearly criminal act which they were asked to evaluate was
6'totally wrong'. Here the variations between groups, in other words,
concerned differences with respect to the size of the majority. Similar trends
towards consensus have been demonstrated in several American studies,
though there is a continuing debate about the extent of the consensus (see
von Hirsch, 1986: 65). The degree of consensus probably also varies
between societies. In a review of American and Finnish studies, where the
latter showed a far higher consensus concerning the relative seriousness of
various types of crimes as rated by the law, the courts, the judges and the
public, Kutchinsky has suggested that variations between societies may be
explained by sociological differences in degree of heterogeneity, cultural
conflict, mobility, and social change (Kutchinsky, 1973). In any case,
people's moral evaluation is far from completely fluid.
But neither is it completely fixed. Enough varies, even over short time
spans and between groups, to complicate the moral evaluation of gravity
and objectionability. If it is true that decreased consensus follows from
increased heterogeneity, cultural conflict and social change, many Western
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countries may even expect an increase in variations during the latter part
of the 1900s.
Before moving on, it should be mentioned that in his recent book on ~just
deserts' (1986), Andrew von Hirsch has attempted to overcome these
difficulties in an analysis of the seriousness of the crime. His point of
departure is, as usual in absolute penal theory, partly the harm (the
damage or injury done or risked by the criminal act) and partly the
culpability (the guilt or intent, motive and circumstance) that determine
how much the offender should be held accountable.
In line with Richard Sparks, von Hirsch first argues that what people
think about crime should not be the basis of assessing harm, because
people may for example believe that the harm following from given acts is
greater than is actually the case. The proposition is that harm must be
assessed on the basis of factual harm, and factual harm may to some
extent be studied empirically. However, von Hirsch adds the important
qualification that such ~empirical inquiry into criminal harm must be
supplemented by value judgments' (von Hirsch, 1986: 66). Partly, different
crimes injure different interests which, he clearly implies, must be subject
to evaluation. 'There also remains', he goes on to say, ~the other
comparably important element in seriousness: the offender's culpability
for the acts he commits' (von Hirsch, 1986: 66). The implication is that this
element also involves value judgements.
'How then', von Hirsch asks, ~can such value judgments be made?' He
goes on to develop a system for gauging seriousness, partly with an
emphasis on harm through the ranking of various types of interests, and
partly with an emphasis on culpability through the ranking of various
degrees of fault (von Hirsch, 1986: 63-76). In this way von Hirsch attempts
to give the determination of the seriousness of crime a factual character.
And on the positive side it must be said that he does gain something in
clarity. But it should also be stressed very clearly that he places great
emphasis on ~value judgements', with respect to harm as well as
culpability. When doing so, he is necessarily into the question of moral
evaluation of crime. It is very difficult to understand how he, or the
hypothetical legislator, avoids moral evaluation with all of its problemsother than by masking: by giving it the appearance of something nonevaluational. We have quoted a little of the following before, but may now
quote it in context:
I think a rulemaking body can take a number of practical steps that will
enable it to formulate a workable, if not perfect, seriousness scale for use in
its guidelines. At least so far as typical crimes of theft, force, and fraud are
concerned, one can develop a rough assessment of their consequences using
the legal definition of the crime and available common knowledge of its
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probable effects. One can also make commonsense moral judgments [sic!]
about the relative importance of the rights and interests that different crimes
invade. One can grade culpability at least according to whether intentional,
reckless, or negligent conduct is involved ... (von Hirsch, 1986: 74)

Moral evaluation is clearly in the package.
Add now, to the above mentioned variations over time and between
groups, the large number of dramatic differences in resources and life
chances which exist between individuals and groups in society.
As mentioned in another context (p. 99), those who remain in a
criminal career and who end up with long-term sentences in our prisons,
present an accumulation of problems-alcohol problems, drug problems,
lack of education, unemployment, and so on. And to a large extent they
come from the lower strata of the working class. The acts which are
evaluated as particularly grave and objectionable, and which on that basis
result in long prison sentences, are thus committed by people who are
extremely poor in a wide sense of the word. The more we get to know
their poverty, the more difficult it is to maintain the evaluation of their
acts as being so reprehensible. Is an act committed in material distress so
blameworthy? Is an act committed in social or psychological distress so
blameworthy? The assessment of gravity and objectionability, which is
complicated by the fact that moral evaluations vary in time and space,
becomes extremely difficult when vital conditions like these are taken into
account.
The classical approach, for example in SOU 1986, No. 13-15, to a large
extent peels away such considerations, bringing them in only as mitigating
circumstances or so-called 'reasons of equity' (Vol. 1: 22). If we let them
'sink in', however, moral evaluation as such becomes very difficult.
We know that the closer we come to the life of those who are filling
our prisons, the more clearly we see their poverty in terms of resources
and life chances. The implication is that the vantage-point, more precisely
the proximity to he or she who has committed the act, is an important
dimension. The significance of the vantage-point becomes decisive when
we move on to discuss the severity of punishment.
Severity and vantage-point
To repeat, the justice ideology in the third place gives the general
impression that the other side in the balancing operation of proportionate
justice, the severity of punishment, may be evaluated on the basis of
standards which are absolute. However, what constitutes a severe
punishment, and what is more or less severe, is bound up with, dependent
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on, and therefore relative to one's vantage-point-more precisely, to one's
distance from the situation and the individual concerned.
Through the years, a large number of studies have appeared gauging
people's views on the severity of punishment. The results from a
Norwegian study are interesting from our point of view. In a nation-wide
public opinion survey on criminal policy towards juveniles (Mathiesen,
1965b), the following general question was asked: 'Do you think juvenile
delinquents nowadays are largely treated too severely, not severely
enough, or about right?' The distribution of replies showed a highly
punitive attitude: only 2 per cent thought the treatment was too severe, a
large majority of 67 per cent thought it was not severe enough, 21 per cent
thought it was about right, and 10 per cent did not reply.
If the matter is pursued in somewhat greater detail, however, the
replies change. The following somewhat more detailed question was
asked: 'For each of the measures on this card, I would like to know
whether you think it is used too often, about right, or too rarely towards
juvenile delinquents'. On the card were listed 'withdrawal of charges, no
trial', 'borstal, juvenile institution', 'treatment by doctor, psychologist, and
the like', and 'punishment by prison'. In other words, the question was
detailed concerning measures, but the issue was still 'juvenile delinquents'
in general. The replies contained more nuances than did the replies to the
first, completely general question--49 per cent thought punishment by
prison was used too rarely. But slightly more, 51 per cent, thought
treatment by doctor, psychologist and the like was used too rarely, and a
rather large proportion, 31 per cent, thought that borstal and institutions
for juveniles were used too rarely. Even withdrawal of charges or no trial
received a substantial proportion when compared with. the replies to the
first, completely general question: 20 per cent thought that withdrawal of
charges, etc, was used too rarely.
If the matter is pursued in still greater detail, the replies contain still
more nuances. In a third question, we asked not only for details
concerning measures, but also for an evaluation of various types of
'juvenile delinquents'. The question and the results are given in Table 5.1.
Among the delinquency types mentioned in the table, property
crimes/car thefts are more frequent among young people, robberies are
clearly less frequent, and rape, at least as a reported crime, is rare.
Concerning the most frequent delinquency types, we find that measures
other than punishment by prison/unspecified punishment have a very
prominent position, and that people have rather liberal views. For
'housebreaking' as well as 'car theft' with a value of 2000 Norwegian
crowns (£180; note that it concerns 1962 crowns/pounds), compensation is
mentioned more often than punishment by prison/unspecified
punishment. For 'housebreaking', warning, withdrawal of charges,
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reprimand, and conditional sentence are also mentioned more often than
punishment by prison/unspecified punishment, and for 'car theft' such
reactions-which must be considered quite liberal-are at least mentioned
by a sizeable proportion. It is worth noting that even among those who
gave the not severe enough' reply to the most general question about
reactions (67 per cent, see above), punishment by prison/unspecified
punishment is not mentioned more frequently than other measures, but
has to share the first place with others.

Housebreaking

Auto theft

Robbery

Rape

(value ca. 2000 kr) (value ca. 2000 kr) (value ca. 2000 kr)
Punishment by
prision

15

20

37

51

UnSPecified
punishment

.LL.28.

.l4-.3.4

.l.2-5.fi

2L.TI

Compensation

32

43

20

17

9

6

Warning,
withdrawal of
charges,
reprimand,
conditional
sentence

.l.L-ll

Borstal,
, juvenile
institution.

4

Treatment,
observation

2

No reply

11

Unclassifiable

9
(2101)

N

.l.L..2Q

5

l.-l.1

.2.-..3.

7

3

2

10

11

12

12

9

8

7

(2101)

(2101)

(2101)

Table 5.1 A person of 20 has committed a first offence. What do you think
should be done with him if it concerns-?' (0/0) (The percentages do not add
up to 100, because respondents may have mentioned more than one reaction.)
I

There are many problems attached to the interpretation of answers
like these. But the results at least suggest quite clearly that the closer the
respondents come to the situation and the individual in it, the greater the
number of nuances and the more liberal the view of punishment.
It may be added that if we change vantage-point even more, and move
from a representative sample of the population making statements about
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the treatment of others, to a sample of prisoners in Norwegian prisons
making statements about their own treatment, the tendency noted above
becomes ever clearer. In an interview/questionnaire study one of the
questions the inmates of two Norwegian long-term prisons were asked
was: ~Do you think the sentence you got was just compared to what you
had done?' As many as 75 and 65 per cent in the two prisons said 'no'
(Mathiesen, 1965a: 160). Though some of these respondents may possibly
have implied that the sentence was too light, most of them probably
implied that it was too severe. The percentages may be compared with the
other extreme, the proportion of the general population saying that the
treatment of young offenders was too severe. We recall that the latter
percentage was 2.
International studies suggest the same tendency as far as vantagepoint is concerned. In a study of a random sample aged between 18 and 75
in the Swedish city of Malmo in 1975, Ulla Bondeson asked a general
question about the respondents' views on punishment in the country.
Eight per cent replied that punishments were too severe, 55 per cent that
they were too light, and 22 per cent that they were about right, while 18
per cent gave other answers or did not reply (Bondeson, 1979: 135). Next,
the respondents were asked a series of concrete questions about various
types of behaviour which were either criminalized or which might be
considered morally objectionable. Among other things, the respondents
were asked what they personally thought the sanctions for these types of
behaviour should be. On this level, the responses were more nuanced.
Bearing in mind Kutchinsky's point that there may be national differences
in the degree of consensus between the law, the courts, judges and the
public (Kutchinsky, 1973; see p. 119), Bondeson's own summary of her
findings may well be quoted:
Space prevents a review of the various questions, but certain tendencies may
be pointed out. Generally speaking, it may be said that the public has a
rather nuanced legal view; they consider certain types of behaviour as more
serious than does legislation and court practice, while they view others as
less serious. Thus, the answers give no general support to Illum's contention
that legal consciousness is unstructured and lacking content. But neither can
we say that they support the contention that the public generally speaking
demands 'stiffer measures against the criminals'. (Bondeson, 1979,
translated from the Swedish by the present author)

Again it is instructive to add a comparison with inmates. In Ulla
Bondeson's study of inmates in a number of Swedish institutions, 51 per
cent responded that punishments in general were too severe, while 6 per
cent responded that they were too light (Bondeson, 1974: 438, see also
Bondeson, 1975: 135). The percentages may be compared with the
proportions of the general population of Malmo responding that
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punishments were too severe (8 per cent) and too light (55 per cent). The
findings are diametrically opposed. Mention should also be made of
Bondeson's systematic comparison, as far as views on punishment go,
between Scandinavian studies of prisoners and of general populations
(Bondeson, 1974: 439-41). Though variations do exist between studies and
between subgroups within the general population samples, these
variations are clearly smaller then the difference between inmate samples
on the one hand and the general population samples on the other. She
concludes that there are 'striking contrasts' (Bondeson, 1974: 440), in the
direction discussed here, between prisoners and general population
samples.
In short, though there are tendencies towards consensus concerning
the severity of punishment, there are also important and very significant
variations. In particular, views vary with the vantage-point, that is, with
the nearness to/distance from the situation and the individual in the
situation. My interpretation of these differences is: the greater the distance,
the more superficial we become, and the less we understand of the pain of
punishment. Conversely, the smaller the distance, the more we
understand. This interpretation is supported by other research findings
from other contexts. Stanley Milgram (1965) observed, in an experimental
situation, that the greater the distance created between a person ordered to
inflict a certain kind of pain and the victim, the more willing the person is
to follow orders about inflicting the pain. Nils Christie showed that the
greater the distance which Norwegian guards in Norwegian World War 11
concentration camps managed to construct between themselves and their
prisoners, the more willing they were to use heavy power, and even
torture (Christie, 1972). This does not mean that close relations may not
contain repression and violence. This we know from the private sphere,
especially the family. Whether nearness leads to understanding, or not,
probably depends on the context. In the public-often state-sphere,
where the point of departure is bureaucratized impersonal relations,
greater proximity to the victim will make it easier to understand.
In the area of criminal policy, a political conclusion would be that of
reducing the distance, so that people might see the situation at close
quarters and be able to empathize: a conclusion which is easy to make in
principle, and more difficult, in our society, to carry out in practice.
To summarize, it is complicated to evaluate, in moral terms, the
gravity and objectionability of the crime (see the preceding section). Taken
alone, this would probably be a complication one could live with, also
because there is, after all, a considerable degree of consensus concerning
the moral evaluation of different crimes. Added to this, however, comes
the relative character of the severity of punishment, especially its
dependence on the vantage-point. This means that it is also, and even
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more, difficult to evaluate what is a 'correct' punishment value as far as
severity goes. Together, the two 'sides' in 'punishment as deserved', thus
contain major built-in problems.
Before moving on, it should be mentioned that von Hirsch (1986) has tried
to argue in a way which, as I understand it, is supposed to neutralize the
importance of the vantage-point, and with it the importance of the
relative, for the severity of punishment. Earlier (pp. 119-20), we saw how
he has also attempted to neutralize the problems of morals and values
involved in evaluating the gravity/ objectionability of the crime. Thus, he
apparently seeks to neutralize the problems existing on both 'sides' in the
balancing equation between gravity/ objectionability and severity.
Concerning the severity of punishment, von Hirsch relies on a
distinction between what is called 'cardinal'-or basic-and 'ordinal'-or
rank-ordering-magnitudes of punishment. The issue of the cardinal
magnitudes of punishment is the question of what absolute levels of
severity should be chosen to anchor the penalty scale. The issue of the
ordinal magnitudes is the question of how crimes should be punished
relative to each other.
According to von Hirsch, the task of finding the cardinal magnitudes,
the anchoring points of the punishment scale, is the first thing which must
be performed. Then, when this is done, the ordinal magnitudes, the steps
of the scale, may be determined within the limits of the cardinal anchoring
points.
The presentation gives the impression that the cardinal magnitudes
are objective or absolute. The word 'anchoring' gives the clear connotation
that the points of departure of the punishment scale may be anchored like
a boat in harbour. How, then, are we to find the anchoring cardinal
magnitudes? To this question von Hirsch gives no satisfactory answer.
To begin with, von Hirsch says that justice, or 'just desert', is only a
limiting principle for decisions concerning the cardinal magnitudes,
whereas it is a determining principle for decisions concerning the ordinal
magnitudes within the limits of the scale. The idea that 'just desert' is a
limiting principle for the cardinal values, means that the cardinal points
may not be determined in a precise way on the basis of justice. The points
are only limited by, and cannot transcend, what is reasonable in terms of
proportionality.
But how are these limits to what is reasonable in terms of
proportionality to be fixed? About this von Hirsch gives nothing but
vague hints; in fact, it may be said that the question is quite open (von
Hirsch, 1986: 43-4). Though he does try to find his way with some
examples, we find no real method which the legislator can use in practice.
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Furthermore, the fact that justice only is to be a limiting, and not a
determining, principle for the fixing of the cardinal magnitudes, implies,
as von Hirsch openly admits, that other considerations also affect the
choice of magnitudes. Which considerations? Mainly one: prison
resources, availability of prison space, which, according to von Hirsch, one
should be able to consider in combination with 'normative judgments
about cardinal proportionality' (von Hirsch, 1986: 96; see also 100-101).
The point is that the cardinal magnitudes should first be tentatively fixed
on the basis of availability of prison space. Then one should examine
whether this 'line, thus tentatively located, is consistent with cardinal
proportionality constraints' (von Hirsch, 1986: 96). In some cases, with
little prison space meeting acceptable standards, so that even serious
crimes remain unpenalized by imprisonment, the latter considerations
would imply that prison space should be increased. In other cases, where
extensive prison facilities exist so that even lesser offences are punished by
imprisonment, prison space should be decreased by the same token.
However, such a reliance on prison space as an additional criterion is
tantamount to introducing a criterion-prison space-which is historically
determined through the economic and political history of a country or a
state (von Hirsch speaks of states in the US). As a point of departure for
fixing the basic-the absolute, the cardinal-anchoring points for a
punishment scale, this is in itself very unsatisfactory. Certainly, if Italian,
German, or Norwegian prison space were taken as a point of departure,
one would arrive at so-called absolute, cardinal anchoring points very
different from the American, so that there would actually be little
absolute, cardinal, or anchoring about them. Furthermore, and most
importantly, by adding 'normative judgments about cardinal constraints',
or further location of the cardinal magnitudes 'consistent with cardinal
proportionality constraints', von Hirsch is simply begging the question:
these proportionality constraints are the very constraints to be determined,
they are the cardinal magnitudes which we are searching. Thus, we are in
fact left empty-handed.
von Hirsch must be aware of these problems. In fact, he makes the
following forceful reservation in connection with the question of the
cardinal magnitudes: 'True, there is no uniquely correct solution to
anchoring the penalty scale' (von Hirsch, 1986: 100). But, von Hirsch
thinks, considerations like these make the procedure rational in the sense
of being coherent and backed by reasons based on a general conception of
deserved punishment' (von Hirsch, 1986: 101).
However, because the assessment of the limits to what is
proportionately reasonable, which the cardinal magnitudes cannot
transgress, remains so problematical and unanswered, and because the
above-mentioned supplementary criteria are so problematical',t the
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considerations rather make the procedure appear rational. The suggested
procedure masks reality. Actually, the problems of the vantage-point and
relativity are just as much there.
The content of imprisonment
As mentioned earlier, the justice ideology in the fourth place gives the
general impression that the two sides in the balancing operation between
crime and punishment, the pain of crime and the pain of punishment, are
comparable entities.
The difficulties associated· with this presupposition, and with the
construction of the proportionate justice in general, are brought out in
extreme form when the actual content of imprisonment is reviewed more
closely.

The pains ofimprisonment
Among criminologists today, the pains of imprisonment are strangely
forgotten in the great output of works on incapacitation, harm and
culpability, cardinal and ordinal magnitudes, and so on.
Yet the description and analysis of the pains of imprisonment has a
tradition in criminology and sociology. One of the early, and still one of
the finest, descriptions was given over thirty years ago, by Gresham Sykes
in his The Society of Captives (1958). There is reason to go back to this early
work, and remind ourselves of it (see also Christie, 1981; Foucault 1977).
Sykes uses the word 'pain' to avoid the tendency to regard pain as
something belonging to the past and as something belonging only to the
body. The first pain which Sykes discusses is the pain involved in the very
deprivation of liberty. 'Of all the painful conditions imposed on the
inmates of the New Jersey State Prison, none is more immediately obvious
than the loss of liberty' (Sykes, 1958: 65). One thing is the fact that the
individual's movements are restricted. Much more serious is the fact that
the inmate is cut off from family, relatives and friends. The freedom to
enter and maintain such relationships is not always utilized when the
inmate is on the outside. But that the freedom to do so is there, is the main
point, and its absence 'is painfully depriving or frustrating in terms of lost
emotional relationships, of loneliness and boredom' (1958: 65). Much more
than this, confinement represents a 'deliberate, moral rejection of the
criminal by the free community' (1958: 65), which is a constant threat to
the inmate's self-conception. We might add here that the deprivation of
liberty is an 'onion-shaped' system, with mechanisms of isolation inside
the prison, and isolation within the isolation inside the prison.
The second pain discussed by Sykes is the deprivation of goods and
services. Minimum material needs are usually satisfied in the prison. 'But
a standard of living constructed in terms of so many calories per day, so
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many hours of recreation, so many cubic yards of space per individual,
and so on, misses the central point' (1958: 68). In modem Western culture,
material possessions are so large a part of the individual's conception of
himself or herself 'that to be stripped of them is to be attacked at the
deepest layers of personality' (1958: 69). It is true that the material poverty
experienced on the inside is not always greater than the poverty which the
inmate experiences when in the outside community. But the systematic
deprivation of goods and services on the inside constitutes a systematic and
highly threatening attack on the individual's self-conception.
The third pain is the deprivation of heterosexual relationships. This is
obviously much more than a physiological problem: 'the psychological
problems created by the lack of heterosexual relationships can be even
more serious' (1958: 71). The status of male-or female-is called into
question. Basically, one is shut off from the other sex which by its very
polarity gives the world of one's own sex much of its meaning. Since we
seek our identity partly in the picture of ourselves which we find reflected
in the eyes of others-Cooley's 'looking-glass shelf'-a diffuse but serious
threat is brought to bear on the prisoner's self-image (1958: 72).
Fourthly, there is the deprivation of autonomy. The prisoner is
deprived of autonomy by being 'subjected to a vast body of rules and
commands which are designed to control his behavior in minute detail'
(1958: 73). It is true that self-determination is withheld in many areas of
life. But regulation by a bureaucratic staff is felt far differently than
regulation by custom. The loss of autonomy is total and imposed, and for
these reasons less endurable. The question of self-conception again
becomes central: the detailed and often inexplicable regulations
'descending from the bureaucratic staff involve a profound threat to the
prisoner's self-image because they reduce the prisoner to the weak,
helpless, dependent status of childhood' (1958: 75).
Fifthly, there is the deprivation of security. The 'individual prisoner is
thrown into prolonged intimacy with other men who in many cases have a
long history of violent, aggressive behaviour' (1958: 77). It is an anxietyprovoking situation even for the hardened recidivist. At least in Norway,
the anxiety is reflected in the fact that a number of prisoners explicitly
wish to live in isolation cells. Isolation, then, appears as the lesser evil. In
addition, there is the anxiety provoked by living with the staff-living
with search squads, sudden searches, sudden interrogations by the
narcotics police, and so on.
'Imprisonment, then, is painful', Sykes concludes (1958: 78). In
criminological texts today, these pains of imprisonment are often at bestjust listed, as common knowledge to be taken for granted. By being taken
for granted, they are often left out of criminological concern and
consideration. This is why we have brought them out again in some detail
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here. Though there are certainly variations between the prisons of
different countries, and certainly between different prisons, these basic
and general deprivations are there to a greater or lesser extent.
To the list of pains comes the power which the prison wields in and
over the lives of prisoners. The prison controls a wide spectrum of formal
as well as informal benefits and burdens which are important (strangely
disregarded as unimportant, incidentally, by Gresham Sykes), at times
even vital, in the lives of the incarcerated.
From the outside one might think that the benefits and burdens
controlled by the prison are not so important. From the outside, the
difference between an isolation cell and a regular cell may appear small.
So may the difference between six and eight crowns per day as allowance.
In any case, the cell is cramped and the allowance small. Seen from within,
however, much of this appears differently. Seen from the inside,
differences which appear small from the outside are often magnified or
enlarged and in part receive vital significance. The enlargement from
within of differences which appear insignificant from the outside has been
emphasized in several prison studies, partly from small and relatively
open prisons (Mathiesen, 1965a), and partly from larger, closed prisons
(Kristoffersen, 1986). Kristoffersen, a Norwegian social anthropologist
who worked as a guard in the Oslo District Prison, has significantly given
his dissertation the suggestive title The Tyranny of Trifles. The enlargement
from within follows as the prison context becomes the prisoners'
comparative frame of reference. In so far as prisoners manage to maintain
the outside community as frame of reference, they may also maintain the
outside view of inside differences. In so far as they do not manage this, but
take on the prison frame of reference, they also take on the inside view.
This is the normal course, at least in long-term prisons (Mathiesen, 1965a:
76-80). Then the difference between six and eight crowns does become
important.
Added to this is the fact that the prison controls benefits and burdens
which outside observers should also be able to grasp as significant.
Correspondence with or without censorship, leaves granted or not
granted, release on parole or continued imprisonment, and so on, are all
vital benefits and burdens controlled by the prison or by superior
authorities. This does not mean that they function as effective rewards and
punishments from the point of view of the staff, who aim at getting the
prisoners 'in line' (which is the reason why Sykes disregards them as
unimportant from the point of view of power). But through the eyes of the
prisoner, whose aims are different, staff control over them indeed implies
power (Mathiesen, 1965a; see also Goffman, 1961).
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It is important to realize that the decision-making system of the prison
is to a large extent discretionary. The rules which the prison has to abide
by are to a significant degree elastic-in informal Norwegian terminology
called ~rubber band rules'. Partly for this reason, prisoners lack effective
legal methods with which to control and limit the decision making of the
prison. Elsewhere I have characterized the power of the prison as
patriarchal: in the context of the discretionary possibilities, it is of the same
basic kind as power in a feudal structure, and the power of the feudal
lords. Within the structure of the legally based modem bureaucracy,
crucial legacies of the past are in other words alive and thriving
(Mathiesen, 1965a, Ch. 6).
In view of the important, often vital benefits and burdens controlled
by the prison, the discretionary, patriarchal decision-making structure of
the prison implies an enormous power potential in the eyes of inmates.

Justice and the content ofimprisonment
In this section we have discussed some of the pains of imprisonment, and,
as an extension of this, power and the execution of power. Together, the
prison becomes painfulness reduced to a system. Our question is this: how
is such painfulness to be 'weighed' in the balancing operation of
proportionate justice?
The point is that a ~weighing' of one set of pains by means of another
can hardly be done. It may certainly be said that crime exposes others to
pain. At least, this may be said when the victims are individuals, and it
may especially be said for the minority of individuals who are the victims
of violent crimes. As we have now seen, those who end up in prison for
such acts are also exposed to pain. The two ~versions' of pain are,
however, not commensurable entities. Therefore, it is not possible to 'weigh' one
by the other, as if we were operating with a pair of scales, in a construction of
punishment values, punishment scales, and final proportionality or balance.
On the one hand, a car is stolen, a house is broken into, a robbery has
perhaps taken place. People have been deprived of goods, in some cases
integrity and health. On the other hand, if placed in prison, the person
who has committed the act is systematically deprived of liberty, goods and
services, heterosexuality, autonomy and security, as well as being exposed
to a formidable execution of power in every detail of life. I am not saying
that the pain which the victim of crime is exposed to is insignificantthough I must confess I do think this is so in a fair number of cases.
Neither am I saying that the pain which the prisoner is exposed to appears
greater than that which the victim receives-though again I must confess I
do also think this is so in a fair number of cases. All I am saying is that the
pains are so different that they cannot be compared, at least not in so
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precise a way as to provide a basis for punishment values, punishment
scales, and proportionality or balance of punishment.
How much deprivation of liberty, medical services, self-esteem and
personal autonomy is necessary to balance the breaking and entering of a
home or the vandalism of a summer house? The two 'versions' of pain, in
this hypothetical example, contain so many complex factors, and such a
strong element of subjective experience, that proportionate justice, the
balancing-of-scales justice, breaks down.

DOES PRISON HAVE A DEFENCE IN JUSTICE?
We have moved through a series of issues. Let us try to tie them together.
At the time when physical punishments were replaced by
imprisonment, a transformation of punishment took place-punishment
became a question of time taken from the individual. The basic premise for
the idea of meting out proportionate justice through prison is the notion
that the punishment value attached to criminal acts may be measured in
terms of time taken from the individual. The further notion is that the time
taken from the prisoner has two characteristics.
First, time is seen as an objective entity, in the sense that it is
intersubjective-that is, it counts in the same way for all of us. In our
society, we have agreed on a common measurement of time-in seconds,
minutes, days, months and years.
Secondly, time is seen as a ratio scale. Courses in methodology
generally operate with four scaling levels. In the first place, they operate
with the nominal level, where the measurement only implies that the units
are classified as mutually exclusive categories-for example gender.
Secondly, they operate with the ordinal level, where the units also are
rank-ordered-for example social status. Thirdly, they operate on the
interval level, where the unit of measurement also makes it possible to
measure the distance between the categories-for example temperature as
measured according to the Centigrade scale. And fourthly, they operate
with ratio scales, which also have an absolute zero point so that the ratio
between different units may be compared-for example weight, where
you can say that ten pounds is double five pounds (Hellevik, 1977). Prison
time is assumed to have an absolute zero point, as weight. Thereby, it is
supposedly meaningful to say, for example, that a ten-year sentence is
double a five-year sentence.
When the time which is taken from the prisoner thus is viewed as
objective and as measurable on the ratio level, it is possible to develop a
system of proportionality, a balancing-of-scales justice. A particular act is
to receive three years' imprisonment as retribution, another six years. By
the same token you have said that the latter act doubles the former in
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terms of gravity or objectionability, and that a balance has been
established between misdeed and punishment.
However, both of the basic premises for prison time break down.
In the first place, prison time is not objective or intersubjective: there is
no agreement on what prison time means. Crime is bound up and varies
with moral convictions. The severity of punishment is bound up with and
relative to the vantage-point, especially proximity. The meaning of prison
time, the meaning of two months, two years, twenty years of
imprisonment, is therefore morally relative and relative in terms of
perspective. This fact is reflected in the great international differences
which exist concerning the evaluation of the importance of prison time. If
prison time were objective, various nations should converge towards the
same punishment times. We know that they certainly do not converge, but
show dramatic differences.
Secondly, prison time actually does not constitute a ratio scale: the
content of imprisonment is characterized by pain and application of
power. Pain and power do not have an absolute zero point. Therefore, it is
not meaningful to compare and say that this pain is twice as painful as
that pain, and this application of power is twice as great as that
application. If the content of imprisonment is taken seriously, as it should
be, imprisonment slides down the series of scaling levels. We are not even
faced with an interval scale; at best, the pain and the application of power
are rank-ordered in 'more' or 'less'. This is also where cautious generals,
like Andrew van Hirsch, in theory want to place the justice of punishment
(see p. 126, about ordinal magnitudes). But in actual legislation and
sentencing practice an untenable ratio scale is clearly presupposed, and it
is impossible to see how discussions like that of von Hirsch are to prevent
legislators and judges from continuing to presuppose it. In fact, if anything
the pseudo-scientific character of the discussion is likely to stimulate it.
Furthermore, we are often not even faced with an ordinal scale, but with a
pure nominal scale: fourteen days in an isolation cell is different from a
refused leave or the censorship of letters, but not necessarily any 'better' or
'worse' than a refused leave or censorship. This becomes manifest when
we move from evaluating punishments like this in round and general
terms, to evaluating them on the background of concrete information
about the situation of the inmates. That situation varies, which implies that
isolation may be terrible in one situation, whereas refusal of leaves and
censorship may be terrible in another. In other words, differences in
context often make the nominal scale the only correct scale.
In order to use time as punishment, legislators and judges take away
all such issues, abstracting time from them. You could put it this way: time
is treated as a category lacking content.
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Mathematicians may treat time this way. To mathematicians, time is
abstract. When legislators and judges do the same, they abstract time from
the realities involved-the variations in the moral evaluation of the
misdeed, the importance of the vantage-point for evaluating the severity
of punishment, the pain, the application of power, and thereby the
incommensurability of misdeed and punishment.
When legislators and judges do this, they mask reality, and give the
impression that prison has a defence in a balancing-of-scales justice.
All of the factors we have mentioned pull in the same direction,
showing that prison in fact does not find a defence in justice.

ENDNOTE
1

In addition to prison space analysed as indicated above, von Hirsch also
mentions a variety of incapacitation which he thinks should be emphasized.
As pointed out in Chapter 4 above, von Hirsch argues very forcefully and
convincingly against incapacitation, in its collective as well as its selective
form, as a motivation for prison as punishment. But towards the end of his
own book (from Ch. 13 on), in the final discussion of 'just deserts', he
surprisingly introduces a third variety of incapacitation, called 'categorical
incapacitation', which in a way is supposed to lie 'between' collective and
selective incapacitation. He wishes to combine this variety of incapacitation
in a synthesis with 'just deserts'. In contrast to collective incapacitation,
which, he says, aims at felonies or major felonies in general in an attempt to
obtain an across-the-board incapacitative impact, categorical incapacitation
is targeted at particular categories of crime. And in contrast to selective
incapacitation, which aims at individual offender characteristics associated
with recidivism, categorical incapacitation aims at finding which crime
categories are linked with higher recidivism rates. In addition, gravity is
considered: the question is which crime categories are associated with high
rates of serious recidivism. An attempt is made to combine the emphasis on
the recidivism of the given category with the emphasis and due regard for
justice. The point is to develop aggregate sentencing policies that achieve
differential reductions in crime while being consistent with concerns for
equity and justice in sentencing. More precisely, tentative guidelines with
'desert' principles exclusively in mind should first be developed. The
anchoring points on the penalty scale should subsequently be reset so as to
reflect non-selective crime control aims, notably categorical incapacitation
(1986: 161). But the adjustment should not be so large as to infringe on limits
established by cardinal proportionality, and any change should not disturb
the comparative ordering of punishments within these limits (von Hirsch,
1986: 161-2). The idea is based on the work of Jacqueline Cohen (1983).
Two objections seem pertinent. First, categorical incapacitation seems to
be a subtype of collective incapacitation. At least, it is extremely difficult to
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understand how categorical incapacitation differs in principle from
collective incapacitation, with the same hazards-as von Hirsch, as far as I
can understand, partly seems to admit (von Hirsch, 1986: 165-6), especially
when saying flatly that until 'more is known about categorical incapacitation
effects, for example, I would think it would be premature to attempt the
inclusion strategy of which I have spoken' (1986: 166).
Secondly, the attempt to combine categorical incapacitation with
considerations of justice seems extremely artificial from a practical,
legislative and sentencing, point of view. Legislators live and work in live
and turbulent political contexts, making the kinds· of abstract mental
operations or exercises suggested here extremely remote. This von Hirsch in
fact admits when saying that the inclusion of preventive concerns 'should
depend on the commission's capacities and the atmosphere in which it
operates'(1986: 166).
Another attempt to combine just deserts with incapacitation should also
be mentioned. Norval Morris and Marc Miller have suggested that
prediction of dangerousness-in effect of assaultive criminality-is
permissible within stated and broad desert limits (Morris and Miller, 1983).
'We argue', Morris and Miller say, 'that punishment should not be extended
or imposed on the basis of predictions of dangerousness beyond what
would be justified independent of that prediction. Thus, concepts of desert"
define the upper limits of allowable punishment' (Morris and Miller, 1983:
6). They grant that predictive accuracy is low-with the best possible
predictions they expect to make one true positive prediction of violence to
the person for every two false positive predictions. But, they argue, this does
not mean that the two false positives are 'innocent': 'In sum, that the person
predicted as dangerous does no future injury does not mean that the
classification was erroneous even though the prediction itself was wrong'
(1983: 20-21). They analogize to dangerous objects-unexploded bombs
during postwar days in London: most bombs did not go off and were thus
'false positives', yet they had a high potential to detonate and were certainly
dangerous (1983: 18-19).
The argumentation contains several flaws. First, the basis for accepting
low predictive accuracy is untenable. A vast body of theory and knowledge,
from phenomenology to Weberian sociology, warns against analogies
between the actions of human beings, with intentions and consciousness,
and the movements of physical objects. Furthermore, and partly because of
this difference, we know vastly more about the actual dangerous potential of
physical objects like bombs than we do about such a potential on the part of
human beings. Morris and Miller in effect do not take the inaccuracy of
predictions seriously, but overlook it and treat it as if accuracy and
knowledge reigned despite the prediction results.
JJ

Secondly, and most importantly in our present context, Morris and Miller
do not give any indications as to how and where the desert limits, beyond
which prediction presumably should not bring us, are to be determined.
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They argue that there is a range of just punishments for a given offence, that
the concept of not undeserved punishments should properly limit the range
of utilitarian considerations, and that 'within a range of not unjust
punishments' different levels of dangerousness may be taken into account in
sentencing (Morris and Miller, 1983: 37). But this does not solve the problem
of the anchoring points, which is left just as unanswered. By arguing for
incapacitation within broad and actually unstated desert limits, Morris and
Miller in fact stand in danger of promoting increased punishment levels in
the rhetorical name of justice-exactly what is happening in Sweden (see pp.
94-5, 121).

CHAPTER 6
The Future of Illlprisonlllent
The theories of individual prevention-rehabilitation, incapacitation,
individual deterrence-are unable to defend the prison. Neither is the
other major theory of social defence-the theory of general prevention.
And neither is, finally, the theory of justice. The prison does not have a
defence, the prison is a fiasco in terms of its own purposes.
This is what we find when we carefully and in detail take stock of the
prison. It forcefully raises the question of what is to be done with the
prison. Before trying to answer that question, it is necessary ·to look at
another: since the prison is a fiasco in terms of its own purposes, why do
we have prisons at all?

THE IDEOLOGY OF PRISON
In a very general sense, it may be said that we have prisons despite the
fiasco because there exists a pervasive and persistent ideology of prison in

our society.
Ideologies are belief systems which render social life meaningful and
legitimate. An ideology of prison exists which renders the prison as an
institution and a sanction meaningful and legitimate. The ideology of
prison contains two major components-a supportive and a negating
component.
The supportive component
Some fifteen years ago, I argued that the prison serves four important
ideological functions in advanced welfare state capitalist societies
(Mathiesen, 1974: 76-8).
I called the first of them the expurgatory function. I saw the prison as an
institution within which a proportion of the unproductive population of
late capitalist societies could be housed, controlled and conveniently
forgotten. I saw the prison, in this perspective, as part of a much larger
expurgatory system-comprising a wide range of institutions and
institutional arrangements.
The second function was the power-draining function. Those who are
purged away, I argued, are placed in a structural situation where they
remain unproductive non-contributors to the system containing them.
Unlike the factory's dependence on the workers' contribution, which gives
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the workers power because they can withdraw the contribution, the prison
is not dependent on the prisoners' contribution.
The third function was the diverting function. Socially dangerous acts
are increasingly being committed by individuals and classes with power in
society. Those caught by the punishment machine, and especially those
placed behind bars, are, on the other hand, very largely traditional
criminals from the lower working class. The heavy-handed use of prison
against them, I argued, diverts our attention from the dangers flowing
from those in power.
The fourth and final function was the symbolic function. I saw the
symbolic function as closely related to the diverting function, but with a
difference: when those caught by the punishment machine are imprisoned,
they are stigmatized as black. Against this background the rest of us, on
the outside, may define ourselves as all the whiter, though also we are
certainly grey or black.
A basic underlying notion in the analysis was that though other types
of institutions and institutional arrangements have these functions too, the
prison in a unique way combines all of them. Therefore the prison
survives, even in situations where other institutional types are dismantled.
I viewed these functions as ideological in the sense mentioned above.
Nowhere do we see more clearly that ideological functions have material
underpinnings (Mathiesen, 1980). In terms of observable consequences,
the prison physically helps to bifurcate society between the 'productive'
and the 'unproductive'; it sets up a structure which, quite observably,
places the prisoners in a powerless situation; it also sets up a structure
which places members of one class in such a situation that the attention we
might pay to the members of another is diverted; and it uses a variety of
physical-but not only physical-methods to stigmatize the members of
the former class. But the functions as such are ideological: they make
prisons appear meaningful and legitimate.
Through the fifteen years which have passed since the above analysis
was presented, I have not seen analyses or data fundamentally
contradicting the significance of the functions summarized here. I would
today add a fifth function, perhaps equally important, which I would call
the action function: the prison, and imprisonment, is the most observable
type of sanction in our society. In earlier times, bodily harm was the most
observable type. Our society has passed beyond that sanction. The prison,
however, is equally observable, not on the individual level, but as an
institutional entity. In this sense there is continuity and change between
the two types of sanction. They are similar in the sense that they both
'stand out', as positive, observable signs that something is done. They are
dissimilar in the sense that the former sanction is observable in
individuals, and the latter in establishing a physical arrangement covering
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large numbers of people. The change is in turn continuous with a changed
society: modem society, with its size and complexity, in this context
requires collective solutions. By relying on the prison, by building prisons,
by building more prisons, by passing legislation containing longer prison
sentences, the actors on the political level of our own times thus obtain a
method of showing that they act on crime as a category of behaviour, that
they do something about it, that something is presumably being done
about law and order-to quote the title of a recent book. No other sanction
fulfils this function as well.
The analysis may be tied to the introductory discussion in Chapter 1.
There we emphasized that the three major stages in the development of
prisons may be viewed as institutional attempts to discipline disturbing or
threatening population categories, brought forth by basic upheavals in
society, in our own time by an important legitimacy crisis on the part of
the state (see pp. 18-21). The various theories of punishment and prison
which we have reviewed in the preceding chapters are ideologically
acceptable and rationalized formulations of such a perceived need for
discipline. The functions introduced here explain why the prison
continues to exist and thrive despite the fact that the need, formulated so
acceptably and rationally, is not met.
The Negating Component
The ideological functions discussed above constitute a 'supportive'
ideological component in the sense that they imbue the prison with
something positive. The prison performs something. The ideology of
prison also contains what we may call a negating component, that is, a
component through which the fiasco of the prison is negated.
Negation of the prison's fiasco takes place in three important public
spheres in society-in the widest public sphere, consisting above all of the
whole range of modem mass media; in a narrower public sphere,
consisting of institutions directly engaged in crime prevention such as the
police, the courts, the prosecuting authorities and the prisons themselves;
and in an even narrower sphere consisting of particular professional
groups, for example in research.
The three public spheres are, simultaneously, systems which
supposedly perform the task of continually keeping institutions such as
the prison under review and control. The first sphere may be called the
'outer' feedback circle of control, the second may be called the 'inner'
feedback circle, and the third may be viewed as a kind of 'kernel' circle.
Therefore, the negation which takes place of the prison's fiasco is
particularly serious.
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In the first public sphere or feedback circle, negation takes place
through what I will call non-recognition, in the second through what may
be called pretence, and in the third through disregard.
In the widest public sphere or 'outer' feedback circle, non-recognition of
the prison's fiasco takes place all the time. In the newspapers, on
television, in the whole range of media, the prison is simply not
recognized as a fiasco, but as a necessary if not always fully successful
method of reaching its purported goals. The prison solution is taken as
paradigmatic (see pp. 55-8), so that a rising crime rate is viewed as still
another sign showing that more prison is needed.
In the narrower public sphere or 'inner' circle-in the police, the
courts, and so on-there is also a good deal of non-recognition of the
fiasco. But the fiasco is also partly recognized as such. The various earlier
quotes from authoritative Swedish sources are indications of this. Many in
the police, in the courts, in the prosecuting authorities, know. But pretence
takes over: the participants pretend that the prison is a success, though in
fact it is not and they more or less know it. Pretence in this sense may be
found throughout the police, the courts, and so on. Why? Because without
it, much of the work done by people and institutions within this sphere
would appear meaningless and counterproductive.
It is important to realize that the boundaries between the wider and
the narrower public spheres are perforated, so that the pretence in the
'inner' circle feeds into the non-recognition pattern in the 'outer' circle,
perhaps in many ways creating it, or at least supporting it. There is, in
other words, an important interaction between the two spheres.
In the narrowest public sphere, or 'kernel' feedback circle consisting of
professional groups such as researchers and others, there is probably nonrecognition as well as pretence. But for professionals, and indeed for
researchers, it is more difficult not to recognize the fiasco, and it is-in
view of very traditional professional and research ethics-more difficult to
pretend or lie that success reigns when in fact a fiasco is recognized. But
here disregard partly takes over: the ineffectiveness of prison, and the deep
troubles involved in establishing proportionate justice, which are well
known, are overlooked: simply not discussed or treated in the context of
the functioning of the penal system as a whole. The prison as such is
conveniently forgotten in some of the discussions.
Again, there is interaction between the various spheres: the boundary
between the narrowest sphere and the two other spheres is perforated, so
that the disregard in the narrowest sphere spills over into the other two,
strongly supporting pretence as well as non-recognition there. The
disregard of the facts of the fiasco supports, if not creates (that would
imbue researchers with too much influence), the development of
mythology in the other spheres.
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Let it be emphatically. stated that not all research has the quality of
disregard. There is, certainly, a large body of research of a fact-finding,
critical kind; if there was not, this book could not have been written. But it
should be recognized that the information reception centres in the other
spheres-journalists in newspapers, etc, as well as police chiefs, judges
and so on-actually seek confirmation rather than information, so that the
message of disregard is quite selectively transposed in the other spheres, in
line with the convictions and needs in those spheres. This makes the
responsibility of those disregarding the facts of the fiasco all the greater.
While non-recognition in the widest and pretence in the narrower
sphere are probably reasonably acceptable notions to many readers of a
book like this, the process of disregard in the narrowest sphere, especially
in the research branch of it, requires some further detailing. We shall
return to this detailing shortly.

WHAT IS TO BE DONE?
In one sense, what is to be done is a simple question. The fiasco of the
prison rationally requires a contraction of the prison, and an eventual
abolition of it. From a practical point of view, however, the question is
obviously not so simple. The strategic problem is acute.
When approaching the question, it is essential to keep the ideological
character of the functions and defences of the prison in mind. The purging,
power-draining, diverting, symbolizing, and action-signifying functions of
the prison make it appear meaningful and legitimate, and throughout the
spectrum of public spheres or feedback circles, a pervasive ideological
mystification packages this legitimacy further.
With this as our point of departure, we shall proceed by sketching
some possible steps, keeping in mind that this is the beginning of an
analysis rather than a final one.
From where?
First, from where can an attack on the ideological defence of the prison be
expected? I am thinking of countries like Norway, Sweden and Britain. In
a wide sense of the word: from the left, from social democracy and
leftwards. Why? Because the left, in this wide sense, fosters an ideology
which directly counters the prison solution, and which would, if taken
seriously, basically challenge the presumed meaningfulness and
legitimacy of prison.
I am thinking of the ideological components, common to socialists in a
wide sense and social democrats, consisting of solidarity and compensation.
Solidarity refers to instrumental-task-oriented-and expressiveempathic emotional-relationships between two or more actors, whether
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in a group, a social rank, or a social class. Solidarity also implies that
politically or socially weak members of the group, the rank, or the class are
included in the sense that tasks are to be performed for them and
emotional support is to be given to them.
Compensation refers to mechanisms which in a concrete way carry
solidarity into practice. The process of 'cumulation'-the 'Matthew
principle' (Matthew 13.12), whereby the rich are getting richer and the
poor poorer-is basic to late capitalist social structure. Cumulation in this
sense is seen in a number of dimensions in society. Compensation is the
opposite process, whereby weakness is compensated so that the process of
cumulation is subdued or reversed (Aubert, 1976).
It would be a left socialist position that social democracy in societies
like the Norwegian, the Swedish or the British, is failing in solidarity, and
failing in effective methods of compensation. It would be a left socialist
position that effective solidarity and compensation requires fundamental
changes in the capitalist market production system and economy, since it
is a system and an economy which so forcefully maintains the unsolidary
and unrelenting tendency towards cumulation. But social democracy at
least caters to the ideology of solidarity and compensation, which is
important for our purposes here. As pointed out, the ideology runs
directly counter to the prison solution, challenging its legitimacy.
Let us for the moment simplify matters, leave the issues of victimless
crime, etc, untouched, and concentrate on so-called 'traditional' crime-a
vague category, to be sure, but a category which is meaningful because it
refers to the kinds of acts committed by those who fill our prisons.
Occurrences defined as traditional crime regularly involve two partiesthe victim and the perpetrator. A wide range of research results suggest
that though there certainly are variations, both of these parties may to a
considerable extent be characterized as politically and socially weak. This is
the case whether the occurrences take place in inner-city areas in Britain,
in particular sections of Stockholm, or among drug users along the Aker
river is Oslo. To a large extent, traditional crime is a confrontation between
the weak.
The prison solution is, first of all, solidary neither with the victim nor
with the perpetrator. It is, secondly, compensatory neither with the victim nor

with the perpetrator.
Its lack of solidarity and compensatory relations with the perpetrator
is not suprising: the perpetrator is considered the guilty party, and
subjected to intended pain. More surprising, or at least more contrary to
theory, is its lack of solidarity and compensatory will towards the victim.
There is much talk about the victim, but little action, and the prison as
such gives the victim nothing. This is the case as far as current victims go.
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But it is also the case with potential victims, precisely because the prison
does not rehabilitate, deter, or incapacitate.
In both directions, then, the prison is a fundamentally unsolidary and
uncompensatory arrangement, on full collision course with basic socialist
and social democratic tenets. Conservative political ideology, on the other
hand, with a fundamental emphasis on individual initiative (rather than
solidarity) and regulation through market forces (rather than through
compensation), is not at odds with the prison solution. Rather, it is in line
with the prison.
Thus/ only the left fosters an ideology which runs counter to the
prison, and the struggle against the prison ideology can only be started
from the left.
From what sources of knowledge?
Secondly, from what sources of knowledge can the left draw inspiration
for the attack on the ideology of prison? As I see it, there are two major
possible sources. The first of them has, in the British context, called itself
'left realism'. Let us take a look at it.

Left realism?
Left realism may be viewed as a school of criminology and thinking about
crime and crime control which has developed through the 1980s.
Historically, it started off as a reaction to tendencies within radical, critical
and left criminology. It viewed, and still views, good parts of such
criminology as 'left idealism', and has advocated a realist-albeit still a
left-orientation as an alternative. Though the term left realism is British,
it has parallels in other European countries. Yet it seems to be more of an
integrated school in Britain than elsewhere.
In terms of stated purpose, left realism is dedicated to the cause of
socialism, and therefore near at hand as a possible source of knowledge
for socialists and social democrats in an attack on the prison solution. In
the British context, one of the first major publications advancing the views
of left realism was Ian Taylor's Law and Order, Arguments for Socialism
(Taylor, 1981). This book has been followed up by a number of
publications through the 1980s, among them John Lea and Jock Young's
What is to be Done about Law and Order? (Lea and Young, 1984), Richard
Kinsey, John Lea and Jock Young's Losing the Fight against Crime (Kinsey et
al., 1986), Roger Matthews and Jock Young's Confronting Crime (Matthews
and Young, 1986), as well as numerous other works (see for example
Taylor, 1982; Lea, 1987; Matthews, 1987; Young, 1987; Young, 1988).
The major arguments of the new realists are frequently repeated
through the major publications, and may, without too much simplification,
be summarized in a few basic tenents.
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First, it is forcefully maintained that the left, including good parts of
what has become known as critical criminology, minimizes the problem of
conventional working-class crime (see, for example, Lea and Young, 1984:
11, 102-3; Kinsey et al., 1986: 59-60). A contrary, right-wing opinion,
uncritically dramatizing the crime rate, also exists, and the left realists
insist that a realistic criminology must navigate between these currents.
But particular attention is paid to what is considered the idealistic
minimization on the left of the significance of crime. It is maintained that a
so-called 'left idealist position' on crime sees working-class crime as more
or less an illusion, 'orchestrated by the ruling class in order to engender
moral panic which distracts the population from the real problems which
assail them' (Lea and Young, 1984: 102-3), and as media-instigated events
without any rational basis' (Young, 1987: 338). Within this context, much
attention is paid to the question of the causes of traditional crime, with
reliance among other things on subcultural theory and theories of relative
(rather than absolute) deprivation (Lea and Young, 1984), and on
'deconstruction' of crime into various aspects of the criminal process
(Young, 1987). It is maintained that the most fundamental tenet of socalled realist criminology is to be 'faithful to the phenomenon which it is
studying' (Young, 1987: 338), that is, crime; yet it is emphasized that the
trouble with criminology is that it cannot explain crime (Young, 1987: 338).
In the context of the issue of the aetiology of crime, it is also
maintained that the left mistakenly views traditional crime, for example
among black youth, as a part of a political--eolonial-struggle. This is also
an idealization of crime. 'Those', it is said, 'who refer to the 'social and
political nature' of the criminality of a minority of black youth have yet to
demonstrate its contribution to the struggle for social justice as opposed to
the demoralization and weakening of the struggle' (Lea and Young, 1984:
134).
Secondly, it is forcefully maintained or implied, in major publications,
that the "police force has to be the core institution in a socialist criminal
policy. But, the authors insist, it should be a reorganized police,
channelled away from the path of military-style policing, with an
emphasis on minimal policing and on local democratic control-which
will also make the public actively interested in providing the police with
the information they need in the fight against crime. It is maintained that
'only an informed socialist policy, involving the restructuring of the
relations between police, local community and local government, is likely
ever to make our cities tolerable places for working-class people to live in
(Kinsey et al., 1986: 36), and that 'only a reorganization of policing and its
aims and methods, coupled with the democratic control of police forces by
local government, will offer a way forward in the fight against crime'
(Kinsey et al., 1986: 56). The emphasis on the police, and the insistence that
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the police may be changed in the way suggested, goes back to a view of
the state. 'For the left idealists', it is claimed, 'the state is the direct
instrument of the ruling class' (Lea and Young, 1984: 101). The state, it is
maintained, comprises much more of a constructive role.
Thirdly, and finally in this enumeration of salient points, there is an
insistence on 'a continuity in radical criminology from its early days
through left idealism into realism' (Young, 1988: 175). This continuity
exists despite the basic flaws listed above in what is purportedly left
idealism, and also despite other flaws in such idealism-idealization of
oppressed groups, an unwillingness to come to terms with sociological
positivism, a tendency to see crime as a mere epiphenomenon of social
control mechanisms, and an unwillingness to deal with reform (Young,
1988: 174-5). The point of the continuity seems to be that the idealist
tendencies, though they have not disappeared, have over time been
overruled and set aside by so-called left realism, which incorporates
important elements of the past without entering its purportedly
oversimplified notions. Left realism, it is maintained, is not politically
constrained, which makes it possible to trace crime to features of social
structure and to enter, if necessary, a full-blown critique of policing and
other aspects of the administration of justice. It is sensitized to the fact that
crime statistics are partly products of behaviour and evaluation on the
part of control agencies. It is committed to the view that the aetiology of
crime also has a subjective component, especially the experience of justice
and injustice. And it is committed to warning that the causes of crime, the
construction of criminal statistics and successful intervention cannot take
place without consideration of politics and morality (Young, 1988: 175-6).
In short, left realism seems to take on itself the task of developing a
realist paradigm, combining an emphasis on a realistic appraisal of crime as
a problem and police control against it with an emphasis on historical
notions from critical criminology purged of what is considered their
unrealistic excesses and exaggerations (interpretation of Young, 1988). The
new paradigm is meant as an attempt to compete with administrative
criminology (of the Home Office branch in Britain) as well as with
conservative right realist criminology (of the James Q. Wilson branch, see
pp. 90, 94, 104-5), both of which presumably converge with so-called left
idealism in concentrating on social control rather than the aetiology of
crime.
How shall we appraise the attempt of the so-called left realists? Three
major objections, or clusters of objections, may be raised.
First, much of what is said about so-called left idealism is either untrue or

grossly exaggerated.
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It may have been true, at one time during the emergence of
international critical criminology, that the impact of behaviour defined as
traditional crime was underestimated, that traditional crime was viewed
merely as part of a political struggle, and that the state-including the
police-was conceptualized as a direct instrument of the ruling class.
But, for one thing, these under-estimations, views and
conceptualizations were, in so far as they could be found, fruitful ways of
turning traditional views and conventional wisdom about crime and the
police upside down. In their critique, the so-called left realists overlook the
historical significance of sharp paradigmatic breaks. Indeed, and rather
strangely, some of them overlook their own historical role in such prior
breaks.
For another, if the exaggerations did exist at one time, they are
certainly toned down now, while the so-called left realists in an
undocumented way continue to write as if the status quo was 1968 and not
the late 1980s (see, again, Young, 1988). As Maeve McMahon has pointed
out (as far as the purported underestimation of crime goes), 'Young's
portrait is more a caricature', which 'glosses over the complexity, diversity
and insights of the critical criminologies' (McMahon, 1988a: 113).
Particular reference should be made to the purported conspiratorial
nature of left analyses. To repeat, crime is presumably seen as a total
illusion 'orchestrated by the ruling class in order to engender moral panic'
(Lea and Young, 1984: 102; see above). The concept of 'moral panic'
(Cohen, 1972) has proved very useful in analyses of waves of opinion
about crime and deviancy. It has been used to pinpoint the process
whereby even widely divergent interests, for example in a community,
under certain conditions come to interact in a fashion which stimulates
each of them to develop in a particular direction, so that a total opinion
movement results. I have yet to see an analysis utilizing the concept of
moral panic in which crime is simply conceptualized as an illusion
purposely set in motion by a ruling group with the explicit aim of creating
a panic. Along the same line, allegations about views to the effect that 'the
state is the direct instrument of the ruling class' (Lea and Young, 1984: 101;
see above), run directly counter to the existence of major and serious
attempts to analyses for instance, the complexities and divisions within the
state as a system of control (see, for example, Scraton, 1987).
Secondly, while the misrepresentation of critical criminology runs across
the board of the left realist tenents outlined, speCifiC substantive problems are
also contained in the various tenets, and in the relationship between them. These
problems are more important than any misrepresentation of adversaries.
Briefly, the so-called left realists maintain that inner-city crime can only be
explained by a reliance on a theory of relative deprivation combined with
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subcultural theory. Relative deprivation refers to the excess of
expectations over opportunities. Subcultural solutions are seen as
products of relative deprivation under conditions of marginalization.
Indeed, it is true that these concepts, and the theoretical perspectives
emanating from them, have proved useful as partial explanations of
deviance, especially in American sociology. And Young and collaborators
emphasize an important point when arguing that the frustration stemming
from relative deprivation may help explain for example the difference
between the 1930s, with their relative absence of riots (but with a high
degree of politicization) despite high levels of unemployment, and the
present period (Lea and Young, 1984: 218-19). The team is able to
substantiate that crime is endemic to late capitalism. Yet the strong
insistence that absolute deprivation is of no importance for an
understanding of crime does become a problem. For one thing, there is an
element of arrogance in it: as long as the poor do not know any better, and
have nothing to compare with, problems presumably do not arise. This is
not stated by the so-called new realists. But it may be inferred. More
importantly, the insistence on the unimportance of absolute deprivation
seems to underestimate the sociological significance of such deprivationfor example the role of absolute poverty and want in structuring
concretely aspects of city life so that it is conducive to, for instance,
criminal behaviour. Finally, the insistence makes for easy disregard of the
possibility that differential interaction between absolute and relative
deprivation may produce differential results. Relative deprivation under
conditions of extreme want may create one type of behaviour pattern,
relative deprivation in a situation of abundance another. In short, the socalled left realists criticize other parts of the left for a simplistic reliance on
absolute deprivation and poverty as an explanatory factor, but seem to be
trapped by a similar simplification in their own one-sided insistence on
relative deprivation.
The so-called left realists maintain that the rise in crime rates
following from economic marginality and relative deprivation has become
bound up in a vicious circle with a drift to military policing. This is why
they call for minimal policing and police accountability through
community control. A major volume is dedicated to the detailing of how
this goal is to be reached (Kinsey et al., 1986).
Nowhere does the term idealism seem more appropriate. The authors
call for a radical reorganization of the police and a limitation of their
powers, coupled with a policing system in line with public needs. But
rather than outlining a strategy for this, we largely find an outline of the
ideal of it.
Maximum public initiation of police action and maximum access to
the police, minimal police-initiated action, and minimum use of coercion
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are, we learn, to be obtained through a combination of legal, political and
organizational changes (Kinsey et al., 1986: 189). But the legal, political and
organizational changes suggested remain on the level of stated ideals The
legislative framework of minimal policing 'would seek', we learn, 'to
define the limits of minimum necessary coercion', fto define the precise
extent of police powers', and fto minimize the role of police-initiated
activity while maximizing that of the public' (Kinsey et al., 1986: 193). The
minimization of police intervention in public life, we learn, fcan only be
achieved by a fundamental restructuring of the working conditions of the
uniformed patrol officer' (Kinsey et al., 1986: 199). It is fessential', we learn,
for the success of minimal policing to establish within the police forces a
practice of what might be termed fgeneric policing' (Kinsey et al., 1986:
201). And so on.
Statements of ideals may be very important at specific junctures. We
shall have occasion to call on ideals later in this chapter, arguing that a
restoration of ideals in the area of criminal policy and crime control is now
of the utmost importance. But reference to ideals becomes deeply
disturbing in an analysis which explicitly purports to eschew (and which
indeed also ridicules) ideals, and which claims to replace them with
something purporting to be merely and entirely operational steps to obtain
organizational change.
There is, furthermore, a highly problematic relationship between the
fcrime' part of the so-called left realist argument and the fpolice' part of it.
As far as I can see, this problematic relationship goes to the core. The
crime part of the argument provides an analysis of the social aetiology of
crime. We have looked briefly at some difficulties inherent in the analysis,
but leave those aside now. Here the main point is that the analysis of the
aetiology, and the constant insistence on such an analysis as well as the
critique of others for not being sufficiently insistent in this respect, is
simply forgotten when it comes to remedies: the remedies are contained in
crime control through policing, and almost only in crime control through
policing. To repeat, fonly a reorganization of policing and its aims and
methods ... will offer a way forward in the fight against crime' (Kinsey et
al., 1986: 56; see above). There are references to the aetiology of crime, such
as the absence of an alternative politics for marginalized youth (Lea and
Young, 1984: 270-73), but the references are not central. Central is the
police-despite the whole analysis ofsocial causation.
Thus, the analysis breaks in two-where the analysis of social
aetiology should lead to social remedies, it rather leads to more policing,
more formal social control. As formulated by Maeve McMahon, fthe
revelation of the working class as victimized gives rise to calls for more
intensified policing of them' (McMahon, 1988a: 119).
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Thirdly, there is, throughout so-called left realism, hardly any discussion of
the sanctioning system, and little or no discussion of the prison. This is a
decisive omission: it implies that we are not told how those brought into
the criminal justice system through intensified policing are to be dealt
with. And it brings us to the critical concern of this book.
The concern with the prison has been an ingrained feature of critical
criminology. In so-called left realism, the interest in it seems to have
diminished over time.
In his opening 1981 volume on law, order and arguments for
socialism, Ian Taylor was still preoccupied with it. In a major part of a
chapter entitled 'Reconstructing socialist criminology', he discussed the
prison movement in Britain and Scandinavia, focusing on of rehabilitation,
justice and abolition (Taylor, 1981: 125-46). Later volumes have contained
less.
In the central 1984 volume on what is to be done about law and order
(Lea and Young, 1984), there is precious little about it--except a few brief
pages towards the end (Lea and Young, 1984: 266-7), under the title 'We
must take crime control seriously', in which it is stated that left realism is
in fundamental disagreement with conventional as well as left idealist
approaches to crime control. The draconian penalties of the law-and-order
lobby only make matters worse, and the idealists, we learn, presumably
turn their back on the problem. A left realist crime control programme, we
are told, must comprise alternatives to prison which help integrate the
offender, pre-emptive deterrence rather than intervention by punishment
after the event, and minimal use of prison: prison should only be
employed 'in those circumstances where there is extreme danger to the
community' (Lea and Young, 1984: 267). The volume contains no
discussion of the difficulties inherent in introducing effective alternatives
to prison, or, for that matter, what alternatives' might mean, no strategy
towards the proposed minimization of prison, and no guidelines for the
'circumstances' where prison should be used (especially nothing about the
wide range of work on the difficulties of predicting danger, see pp. 89-96
above).
Further volumes contain even less. In the 1986 volume on losing the
fight against crime (Kinsey et al., 1986) there are a few scattered references
to the prison: an introductory lament to the effect that the ineffective
prison service now has the highest prison population in British history
(Kinsey et al., 1986: 2), a statement to the effect that 'tougher sentencing is
largely ineffective as a deterrent' (Kinsey et al., 1986: 57), and statements to
the effect that the state should be 'rolled back' in areas where its effect is
detrimental, such as in the detention centres and the long-term prisons
(Kinsey et al., 1986: 205). The scattered references suggest a dislike of
prisons, hardly more. In the volume on confronting crime, also from 1986
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(Matthews and Young, 1986), there is indeed a discussion-of
unemployment, crime, imprisonment and prison overcrowding (Matthews
and Young, 1986: 72-96). But the authors are Steven Box and Chris Halehardly identifiable with the school. And in contrast to the left realists, who
assert that blacks are in fact increasingly involved in street crime, they
suggest that the sentencing of young black unemployed males has become
increasingly severe.
Other than this, in the major volumes there are brief references, little
more. This is a good example of the 'disregard' of the fiasco of the prison,
mentioned earlier, which may be found in the narrowest public sphere of
research and science (see pp. 144-5).
The contribution which comes closest to more than disregard, seems to
be a recent small piece by Roger Matthews (Matthews, 1987), where it is
stated that 'among the issues which radical realism has raised but not yet
adequately addressed' is, among other things, 'the question of
punishment' (Matthews, 1987: 379). It is pointed out that radical realism is
under pressure to provide a viable alternative. But, it is also stated
'imprisonment in one form or other will remain for the foreseeable future'
(Matthews, 1987: 393). The listing of the limits of incarceration alone, it is
claimed, can lead to complacency. Two points are made in this connection.
First, we learn that 'what is conspicuously absent in the endless
critiques of the prison is a set of rational principles for the organization of
punishment and a systematic analysis of how such principles might
determine who goes to prison, for what purpose and for how long'
(Matthews, 1987: 393). The author, in other words, asks for justifications
and conditions for imprisonment. But he asks without even referring to
the host of difficulties involved for example in the neo-classical and the
incapacitation-oriented approaches to punishment, which try to elaborate
precisely such justifications and conditions (see Chapters 4 and 5 above),
and he asks while in fact stating, on the next page, that the 'justice model'
has introduced an increasingly unjust system of punishment (Matthews,
1987: 394). His demand for principles determining who is to go for what
and for how long, thus becomes extremely confusing.
Secondly, because prison invariably has a negative effect on those
currently incarcerated, serving in fact to maintain a high level of crime
(Matthews, 1987: 393-4), we learn that it is 'necessary to put rehabilitation
back on the agenda' (Matthews, 1987: 394). 'There is thus an urgent need',
we learn, 'to reaffirm rehabilitation and to investigate forms of
incarceration which ... might provide constructive modes of punishment
which could ultimately help to re-integrate offenders into social life . . .
Such an emphasis upon rehabilitation involves not only devising forms
[of] incarceration which are more constructive and reformative but also
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ensuring that incarceration is only used when no worthwhile alternative is
available'(Matthews, 1987: 394).
This vaguely formulated reversion to the rehabilitation ideology is
provided in bland contradiction to the whole range of hard evidence
concerning rehabilitation in prison (see Chapter 2 above), without so much
as touching on the problems inherent in combining rehabilitation and
intended pain delivery, and without even suggesting the principles for
establishing the rehabilitation programmes in question.
This is Roger Matthews' struggle against the 'impossibilism' of the socalled left idealists.

To summarize and conclude: so-called new realism in several ways
seriously misrepresents critical criminology. Its attempt to explain crime
and its attempt to provide a model for minimal and accountable policing
each contains serious problems. There is a problematic relationship, and a
hiatus, between the emphasis on the social aetiology of crime and on
policing as the solution to the crime problem. And as far as the prison
solution goes, there is either more or less complete disregard of the issue,
or a vaguely formulated emphasis on notions-long since seriously
questioned in prison research-which supposedly might vindicate the
prison solution.
The latter two points are the most serious. The strong emphasis on
policing, albeit in a new form, gives the whole argument a thrust towards
renewed formal control. This thrust is given additional and full impetus
by the fact that the prison, as a pivotal and consequential part of the
criminal justice system, remains untouched and/or presumably
rejuvenated. It is hard not to agree with Stanley Cohen, who has said that
the school has regressed 'into the assumptions of the standard criminal
law mode of social control' (Cohen, 1986: 131). With a view towards doing
something to crime, which is the school's major focus of attention, the
thrust points to a bleak and unpromising future, along a very traditional
road. So, more specifically, does the thrust with a view towards doing
something about the fiasco prison.
Are there other sources of knowledge from which the left can draw
inspiration for the attack on the ideology of prison? There is one source.
History.

History
When we are situated in the context of the present, that present easily
appears unchangeable and permanent.
Yet, when situating ourselves outside the context of the present, we
know that the present becomes past, and that present and prior present,
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past, may differ. In fact, we know that with time, the prior present, or past,
may and frequently does differ drastically from the present present. There
is continuity in history. But there is also change.
There is abundant evidence of this in the area of penal policy, over
shorter as well as longer periods of time. Concretely, there is empirical
evidence from history showing that major penal systems have been frozen
in size, reduced in size, partially abolished, and fully abolished.
All four possibilities exist because the development of penal systems,
and the size of the populations in them, is not an automatic reflection of
external changes such as simple alterations in the crime rate (see pp. 8-9
above), but determined by political choices-however conditioned these
choices may be by structures and processes in the environment.
Let us look briefly at material showing the viability of the four
possibilities.

In 1985, the notion of a freeze on prison construction was introduced in a
plenary sub-session of the VIIIth United Nations' Congress on the
Prevention of Crime and the Treatment of Offenders (Mathiesen, 1985).
The background was the. mounting prison figures, and huge construction
projects, in many countries. The need for a halt and a rethink was
emphasized. The reaction among the delegates was telling. No proposals
or recommendations came out of the initiative, but there was widespread
interest and, unusual in the UN context, applause. Perhaps the applause
came from the younger parts of the delegations. In any case, a
straightforward proposal for a freeze on construction appeared to be
received as something of a relief in the bureaucratic context of the United
Nations. A number of delegates asked for more information. And
information could be given.
In Chapter 1 we saw that prison figures are on the rise also in the
smaller European countries like Sweden, Denmark and Norway, and that
the rise is taking place despite efforts to the contrary. But for the purposes
of this chapter, the finer details of the efforts to the contrary are of some
interest. To repeat (pp. 90-2), Sweden in practice froze its prison
population in 1983 by introducing half time parole for the large bulk of the
country's prisoners. And this happened, as we have seen (pp. 92), without
any serious detriment to the population. It implied that through several
years in the 1980s, the Swedish prison population remained below its size
in 1982. We have seen that the reform created a debate and may, on rather
invalid grounds, be reversed (p. 93). And it should be emphasized that in
early 1989, prison figures are again exceeding figures from 1982. This,
however, does not detract from the fact that in practice, it was possible to
institute something like a freeze for some years.
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Denmark has a similar experience, using different methods. In 1982,
Denmark introduced maximum punishments for a number of property
crimes in addition to reducing the minimum time for release on parole and
liberalizing the rules concerning drunken driving. The reduced maximum
sentences for property crimes were intended to reduce the general
sentencing level by one-third. The total daily average number of prisoners,
which had been increasing since 1977, fell in 1982 and stabilized at the
new level during the following year. It did not last-the new rules
concerning sentencing levels still left much discretion to decision-making
bodies, and figures are again rising. But the fact that a stabilization could
occur is suggestive, showing concretely that relatively tmdramatic
measures may make a difference to the prison population.
The details of the Swedish and Danish experiences mentioned here
suggest that with a little more stamina in given proposals, and with a
somewhat greater emphasis on mandatory rather than discretionary rules,
it might have been possible to stabilize given prison populations for a
longer period, or at least stabilize or control their increase.
Notable examples suggest that major reductions of prison populations, over
long periods of time, are possible.
In an important contribution entitled Prisons and the Process of Justice,
Andrew Rutherford has examined three historical instances of major
reductions (Rutherford, 1986)-England 1908-1938, Japan 1950-1975 and
The Netherlands 1950-1975.
In all three countries during the relevant periods, prison populations
were significantly reduced and sustained at a new low level. In
Rutherford's analysis, two general explanatory conditions emerge. First, in
all three countries, 'key decision-makers shared a profound scepticism as
to what benefits, if any, derive from imprisonment' (Rutherford, 1986:
145). A detailed review of this scepticism and questioning is provided for
all three countries. For England, an intriguing account of Winston
Churchill's particular role is given. Secondly, 'the responses to crime by
officials engaged throughout the criminal justice process' (Rutherford,
1986: 146) were important. In The Netherlands and Japan, the courts were
insulated from the impact of increasing numbers of offenders due to
actions taken by the public prosecutors, notably their tendency to dismiss
charges. In addition came a widespread intolerance of overcrowding. In
England, on the other hand, the critical intervening tactic was the
movement away from custody in sentencing practice by the courts. Thus,
different personnel sectors were involved. But the role of personnel
engaged in practice throughout the system was a common denominator.
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We may speculate whether the combination of scepticism on the part of
top level decision-makers and activities at the grass roots of the system
was important. Sustained reduction was perhaps made possible by the
fact that the two levels functioned in the same direction. Perhaps top level
scepticism alone is rather easily followed by reductions or standstills
which are temporary, while sustained reduction requires that the two
levels function in an integrated fashion.
Notable historical examples also exist of partial abolitions of penal systems.
Two such examples may be mentioned briefly.
The first is the abolition of forced labour in Norway (for details, see
Mathiesen, 1974: 90-97). As mentioned in Chapter 1, a Norwegian reform in
1970 decriminalizing public drunkenness only had a temporary effect on
prison figures. But for the purposes of this chapter, the finer details of the
events are again of some interest. Forced labour, introduced by the socalled vagrancy act of 1900 which criminalized public drunkenness, was
primarily used against vagrant alcoholics, and implied that alcoholics
could spend years in institutions within the prison system. Though the
latter part of the 1960s was generally characterized by rather conservative
trends in criminal policy, the period saw a mounting criticism, from a
spectrum of professional quarters such as medicine, law and criminology,
of the forced labour system. It was characterized as unjust is well as
ineffective. The Norwegian prisoners' organization was rather efficient in
collecting and channelling this criticism, which penetrated into political
decision-making bodies as well as the practising grass roots of the criminal
justice system. In 1970, a unanimous Storting (Parliament) decided to
abolish the system, a decision which at the time implied a major reduction
of the prison population (250 out of the country's 2,000 prisoners). And
though the abolition was neutralized later in terms of total prison figures,
this particular category of people-particularly impoverished, destitute,
homeless alcoholics-never came back to the system. In the present context,
this is a significant conclusion.
An important feature emerges from the relative success of the
Norwegian vagrancy act example. An abolition of this part of the system
required not only scepticism towards the system at the top level, and not
only agreement at the grass roots within the system, but, additionally,
widespread support of and strong pressure for change from professional
groups outside the system. In the climate created through the interaction
between those three corners, abolition succeeded. But it should also be
noted· that the pressure for change came primarily from the professions.
The wider lay community was not as intensely involved. We shall return
to this point later.
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Norway is a small country, with a small-scale system. The second
example refers to a large country with a large system-the dissolution of
the training schools for youthful offenders in Massachusetts. The story has
been told before, and is well known (Rutherford, 1974; see also
Rutherford, 1986: 121). Building on a prior period of strong criticism of the
training schools or youth prisons, a particular commissioner of the
Department of Youth Services-Jerome Miller-elosed the schools of the
state in the course of 1972, and was able to show an important and
sustained reduction in institutional populations. From the example some
patterns emerge which resemble those characterizing the abolition of the
Norwegian vagrancy statutes. The strong prior criticism in the
environment is one of them. Furthermore, somewhat like the vagrancy
example, Jerome Miller apparently had political backing from above, and
was able to communicate and channel his message through important
mass media. Contextual aspects of the situation as well as political
relationships favoured the commissioner's abrupt abolition.
We have referred to freeze or standstill, reduction, and partial abolitions.
Are there, finally, examples of full abolition, in which total penal or
sanctioning systems have been abolished? There are, and we see them if
we distance ourselves a little more from our own present.
In an intriguing piece on the memories of abolitionist victories of the
past, the German criminologist Sebastian Scheerer reminds us that 'there
has never been a major social transformation in the history of mankind
that had not been looked upon as unrealistic, idiotic, or utopian by the
large majority of experts even a few years before the unthinkable became
reality' (Scheerer, 1986: 7). He points to how magnificent the extension of
the Roman empire was, and how victoriously its armed forces fought the
Huns, twenty-five cars before its fall. 'And when', Scheerer writes, 'in
August 476, the last of the West Roman emperors was quietly ordered to
retire, there were no dramatic changes in everyday life, even though this
was the end of an empire that had lasted for more than a millennium, and
that had been believed to be invincible' (Scheerer, 1986: 7). Who, in their
own present, could see that this was happening?
Scheerer goes on with another example, closer to our issue: the same
holds true, he argues, for modem slavery. An estimated 15 million
Africans were brought to the New World between the fifteenth and the
nineteenth centuries. Slavery became an indispensable feature of world
trade. In the early 1800s, only a few decades before the formal abolition of
slavery (in the US in 1865), 'abolitionists were still few in number and
widely regarded as awkward customers' (Scheerer, 1986: 7). Slavery had
succeeded in looking extremely stable almost until the day it collapsed.
Who would have thought, at the time, that it was going to fall completely?
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The conditions which advanced the abolition of slavery are complex and
probably not fully unravelled, but we certainly know that political choice
and decisions were deeply involved.
A third example to be added here is that of the European witch hunts.
Who would have believed, in 1487, when Heinrich Institor Kramer and
Jakob Spranger published their major theological and legal dogmatic work
on witches, Malleus Maleficarum (or The Witch Hammer), that the institution
of witch hunts would some day disappear, as in fact would the Inquisition
itself?
In contrast to the examples of the Roman empire and slavery we are,
with Kramer and Spranger, in the early phase of the period in question.
Before writing their important work, they had used all their enthusiasm
and energy to have as many witches as possible taken to the stake, but had
met much resistance, partly to the claim that it was necessary to liquidate
so many witches, and partly against their own competence as judges. The
two inquisitors even had to swallo"'vV that secular authorities sometimes
protected witches (Alver, 1971: 25). And to cut a long story short, in their
embarrassment they turned to Rome, where Pope Innocent VIII resided, to
complain, and on 5 December 1484 Innocent issued his papal bull on
witches, Summis Desiderantes Affectibus, which provided the decisive
churchly sanction to the witch hunts. With the bull as basic authority, the
two inquisitors wrote The Witch Hammer, which essentially was a
handbook on witch hunting. The work contained a dogmatic argument for
and proof of the existence of witches (including a counter-proof of the
popely Canon Episcopi from the 1100s, which had expressed the view that a
belief in nightly travel with and to demons was imagination), a detailed
treatment of the desecrating acts committed by witches, and, thirdly, a
legal manual on witch hunting. Within a period of thirty years the work
was printed in fourteen editions (the second edition including a reprint of
Pope Innocent's bull), and it became profoundly important as a
theological-legal basis for the subsequent witch hunts in Europe. Who
would have thought, at the time, that all of this would one day wither and
be gone?
And even towards the end of the witch hunts, the institution's demise
must have been difficult or impossible to imagine by many, partly because
the popular belief in witches remained strong. In a major work the Danish
historian Gustav Henningsen has described and analysed the beginning of
the end of the witch hunts in the region of Northern Spain in the early
1600s (Henningsen, 1981; see also Henningsen, 1984; Lea, 1906/1966, Vol.
IV, Ch. IX).
The beginning of the end came 100 years earlier in this region than in
the rest of Europe. The Inquisition, first established in the 1200s as a
special force to combat heresy, and organized in Spain during the late
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1400s, was at the height of its power. With a point of departure in Navarra
in Northern Spain, Henningsen describes the Spanish branch of the special

force as a huge spider with a wide net of intelligence services, secret police
forces, sentencing authorities and arrests, organized in nineteen (later
twenty-one) tribunals throughout the enormous Spanish empire. The
tribunals entered a network of definite and bureaucratic communication
lines to the super spider in Madrid, la Suprema, the Inquisition Council.
The beginning of the end came, in fact, among the bureaucrats within this
enormous organization.
When the members of the local tribunal agreed, la Suprema rarely
intervened. But when there was disagreement, extensive communication
with the central authority would ensue. Henningsen describes in detail
how liberal inquisitors in Northern Spain in the early 1600s, notably a
certain inquisitor Alonso de Salazar Frias, began to doubt certain aspects
of the witch crazes, the frenzied waves of persecution of witches. The
background was an auto-da-fe in Logrono in 1610, which also Salazar had
set his name to, where eleven witches had been burnt during the presence
of 30,000 spectators. Following the auto-da-fe, and at the initiative of la
Suprema, Salazar and his aides undertook a major empirical investigation
of Basque witches, interviewing over 1800 individuals. To Salazar the
question of ·proof was central, and he found no proof whatsoever of
witchcraft. Rather, he found that the best weapon against the appearance
of large numbers of witches in fact was silence ('I deduce the importance of
silence and reserve from the experience that there were neither witches
nor bewitched until they were talked and written about'; Salazar as
quoted in Lea, 1906/1966, Vol N: 234). But the other members of the local
tribunal did not agree, and the dissensus necessitated communication with
la Suprema. La Suprema had a long tradition in restraint in terms of
sentencing witches (as did, in fact, the Italian Inquisition-the major
European persecutions predominantly came in areas outside the
jurisdiction of the Inquisition), with a practice of pardoning those
sentenced to the stake by the local tribunals. Liberal views thus had a
sounding board in La Suprema, and generalized doubt was beginning to be
cast over the issue. In the end, la Suprema decided to follow Salazar's
recommendation to suspend the witch cases, asking him to prepare a new
set of instructions for the handling of witches. The instructions were
adopted, with almost no changes, by la Suprema in 1614. A liberal
inquisitor with support from above thus became instrumental in the
subsequent abolition of witch burning and, indeed, hunts, in a way
interestingly reminiscent of the professionals involved in the prison
reductions and abolitions of more modem times mentioned earlier in this
chapter.
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Obviously, major social forces outside individual liberal inquisitors
were essential in preparing for abolition. We do not know enough about
these forces (Henningsen, 1984: 37), which worked differently from
parallel forces in the late 1400s. Much greater research effort should be
placed on scrutinizing the social conditions fostering such abolitions. It
would add importantly to our stock of knowledge about how to achieve
results today. The important point here, however, is that political choice
and action again was part of the. process, and that the vanishing of the
witch hunts (and, as I have said, of the Inquisition itself, finally abolished
in Spain in 1820), indicates the realism contained even in the total abolition
of major and whole penal and sanctioning systems.
But, before closing this section: though the Roman empire has
disappeared, is it not true that new empires have emerged? Though
slavery has vanished, does not discrimination and repression exist? And
though the old witch hunts are gone, have not new ones developed?
Undeniably so. Functional equivalents to patterns which are gone
have come about. Though on a much larger scale, this is a bit like the
return to new trends of imprisonment, perhaps of other groups, in the
more limited examples of freeze, reduction and partial abolition of prisons
referred to above. Three points, however, should be made.
First, there are degrees of difference between the old and the new
witch hunts. There is a degree of difference between being burnt at the
stake in the Europe of the 1500s and being politically persecuted for leftist
sympathies in the Europe of the 1980s. In our own present, such degrees
may not constitute an important part of our phenomenology, but if we
place ourselves a little outside, we see them. This is not meant to be taken
as a unilinear improvement theory. The Europe of the mid-1900s suggests
how problematic such a theory would be. But it is meant to propose the
taking of degrees of difference as something important.
Secondly, in so far as equivalents to patterns abolished develop, I
would suggest that this is part of the historical process and thereby of the
political struggle as an unending activity. Political struggle consists of
hard work oriented towards victory and change, but not towards finality.
Victory and change later abated or for that matter neutralized do not
invite despair but new political struggles on a new level.
Thirdly, perhaps more may be done to prevent return to prior
conditions. Perhaps, in fact, this is also one of the lessons of history. We
shall return to this possibility shortly.
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Through what steps?
Backed by history as a major source of knowledge and inspiration about
the viability of another course, we may finally ask: what concrete steps
should be taken to attain a different course?
It probably depends somewhat on the particular course. Andrew
Rutherford is probably right in saying that a freeze or standstill policy is
not in the long term a viable alternative in expanding prison systems, but
more of a short-term relief from population pressures (Rutherford, 1986:
172). Also, this is in line with the evidence on prison expansion presented
in Chapter 1. Partly for this reason, the course should be more radical. In
1986 Rutherford proposed a 50 per cent reduction as the target for the
English prison population by 1990. The three examples of successful
prison shrinkage which Rutherford analysed (see above), accomplished
such a reduction. It would have brought the number of English prisoners
per 100,000 inhabitants down to the range of 35 (Rutherford, 1986: 174).
The wide variations which exist between different European countries in
terms of numbers of prisoners per capita, with several countries certainly
having under 50 prisoners per 100,000 population, make such a goal
entirely practical. I have recently targeted a close to full abolition of the
Norwegian prison system by 2010, the year when our neighbouring
Swedes have decided to close down their last nuclear power plants
(Mathiesen, 1987). This target is less practical, in view of the counterforces,
but in principle it is attainable. In any case, the goal for socialists and
social democrats in countries like Britain, Norway and Sweden could well
be set to a contraction of two-thirds of the prison population within our
century.
The steps with which to reach such a goal may be discussed on two
levels, the level of legislation and the level of what may be called policy
preparation. Policy preparation presents the most complex issues, and will
demand most of our attention.

Legislation
Concrete legislation would have to depend on the country concerned, and
its legal and penal context. But a widening of the range of non-imprisonable
offences on the one hand, and a narrowing of the scope of the criminal law,
providing for a civil rather than a criminal solution and redress, on the
other, are two essential and supplementary legislative roads. The former is
frequently referred to as 'depenalization', the latter as 'decriminalization'.
Rutherford has called attention to the former (Rutherford, 1986: 182-3), the
Dutch criminologist Louk Hulsman very forcefully to the latter (Hulsman,
1986; see also Rutherford, 1986: 183-4).
In addition to these major legislative ways, legal measures such as a
lowering of maximum sentences, an increase of early release measures,
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and a strict programme of prison closure, would be important
supplementary methods. Prison closure would be vitally important in
order to prevent returns to prior prison policies. One particularly
important danger should be kept in mind-the tendency for legislation to
have unintended consequences. In particular, there is considerable
evidence suggesting that the introduction of so-called 'alternatives to
prison' may actually have a 'net-widening' effect: rather than bringing
very many people out of the prisons, they may actually bring new people
into a wider control system (Pease et al., 1977; Blomberg, 1977, 1978, 1980;
Klein, 1979; Chan and Ericson, 1981; Dittenhoffer and Ericson, 1983; Chan
and Zdenkowski, 1985; for theoretical discussions, see Cohen, 1979, 1985).
The process is hardly inevitable, and recent reassessments of, among
others, Canadian data suggest moderations of the general conclusion
(McMahon, 1988b). But the danger should be kept clearly in mind. It
suggests that the attack on the prisons should come before rather than after
the alternatives, alternatives to prison should be preceded by
depenalization and/or decriminalization. As Rutherford has pointed out,
this reverses conventional wisdom regarding alternative sanctions 'which
is that when these are made available, less use will be made of custody'
(Rutherford, 1986: 168). It may be noted that in both of the major partial
abolitions referred to earlier in this book, the abolition of the Norwegian
forced labour system and of the Massachusetts training schools, this 'deepend strategy', attacking the prison solution first, was explicitly followed.
Indirect evidence suggests that other major abolitions in history have
followed a similar course (Henningsen, 1981).

Policy preparation
Policy preparation comprises the social and political preparation of the
wider community or society for the change in question. The more radical
the target change is, the more vital is policy preparation. Without it, the
necessary legislation will remain wishful thinking, only follow
haphazardly, or follow but create a change which will not last.
The lack of long-term permanence in major reductions or abolitions of
earlier times is partly explainable in terms of lack of policy preparation of
the wider societal context. As we have seen, several of them (apparently
even the abolition of the Spanish witch hunts), were initiated 'from above'
by key professionals and professional levels, without major and systematic
attempts to prepare the community. The implication of policy preparation
is to move the issue, in a preparatory way, beyond the initiated
professional circles into the community. This may partially be done by
attitude preparation, but, most significantly, also by introducing measures
which in a better way satisfy relevant needs in the community.
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When discussing policy preparation, I envisage a socialist/social
democratic government in power, in charge of the considerable resources
necessary for preparatory work. This is not the situation in Britain today,
but it is the situation in Sweden and has recently been so in Norway, and
it is obviously a possible option in the British future. The reader may feel
that in the light of today's political situation, and of how social democracy
is developing at least in Sweden and Norway, I am demanding quite a bit
of such a government. But we should demand quite a bit, and are entitled
to do so.
Policy preparation has to go back to the ideology of prison and to the
socialist ideology, discussed as basic and conflicting ideological frameworks
in the opening part of this chapter, and take cognizance of their full
significance. Briefly put, the ideology of prison has to be countered, while
the socialist ideology has to be built.
The ideology of prison contains, as we have said, a supportive component
in the form of a series of ideological functions which the prison fills, and a
negating component in the form of a series· of denials in various public
spheres of the fiasco of prison.
The two major components of the ideology point to the necessity of
two types of work to counter the ideology-'counter-functional work' and
'counter-denial work'.
First a few words about counter-functionaI work. The expurgatory,
power-draining, diverting, symbolic and action-signifying functions of
prison are functions in the public sphere. This is the implication of their
being ideological. They are, in a sense, a series of impression
managements: without them, those we wish to be purged of would be
visible to us, they would be more vocal, we would not be as easily
diverted from the real dangers in society, we would not be as able to see
ourselves as white, and we would not be as falsely relieved that something
is being done about crime. Counter-functional work would imply massive
allocation of resources to information and attitude campaigns concerning
the existence and dubiousness of these unauthorized functions: the
dubiousness of segregating people under conditions which only increase
their propensity to crime, the dubiousness of not giving them a voice, of
seeing them as the major danger, of seeing ourselves as falsely white, and
of being falsely relieved that something is done.
Easy to communicate? Obviously not. From communication research
we know that mass media communication-which would have to be
extensively used-is more efficient in confirming than in changing existing
attitudes (Klapper, 1960; Mathiesen, 1986). But we also know that attitudes
may be changed. This is a viable possibility if mass media communication
is intensely supplemented by interpersonal communications-at the
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workplace, in the neighbourhood, in the schools. The labour unions, as
part of the socialist and social democratic cause and as builders of the
ideology, would have to be called upon. Extensive resources would have
to be spent on communication at this level.
Essential in the communication effort would be the task of making the
prisoners visible to us. As mentioned earlier in this book (pp. 125-30),
nearness creates nuances, nearness makes for understanding. It is the
invisibility of the prisoner which makes it possible to maintain the
ideological functions of the prison. Visibility is the Achilles' heel of the
functions.
Counter-denial work is also work in the public sphere. It would imply
that the range of denial mechanisms-non-recognition, pretence and
disregard concerning the fiasco of the prison-would have to be
effectively countered. The information and attitude campaigns suggested
above would also have to include this task. Counter-denial work would
have to contain two major components.
First, exposure of the denial, whereby the mechanisms of denial would
have to be made known, would be necessary. Such exposure might be
painful to those actively participating in non-recognition, pretence and
(perhaps especially) disregard of the fiasco of prison. One would have to
be prepared for political conflict.
Secondly, and as a parallel, exposure of the actual fiasco of prison
would be essential. Something has already been done in this respect. The
rehabilitative fiasco of prison has probably already been effectively
exposed, at least in the Scandinavian countries. The deep problems and
fiascos contained in general prevention, incapacitation and justice are
certainly less widely known. It is in these respects that denial in its various
forms is particularly forceful. Exposure would have to take place in the
wide variety of communication contexts mentioned earlier. Again, major
resources would have to be allotted to the task.
Not only would counter-functional work and counter-denial work
have to be integrated. Both would in turn have to merge with the second
major feature of policy preparation-that of building the socialist ideology
in this area.
As we have said, the socialist ideology, broadly speaking, also
comprises two major components, those of solidarity and compensation.
Compensation refers to methods of practising solidarity.
The building of solidarity through compensation is vitally important.
The countering of the prison ideology through counter-functional work
and counter-denial work negates the prison, says 'no' to it. Standing alone,
the negation is unlikely to succeed. Supplemented by the construction of
solidarity and compensation, the negation has a chance to succeed,
because in sharp contrast to the prison solution, it will give something
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important to both of the major parties-victim and perpetrator-in the
conflict. Both parties are vitally in need of solidarity and compensation,
because both are, as we have seen, politically and socially weak. Two
generalized types of work emanate from this-'victim' work and
'offender' work.
Victim work may be oriented to 'current' and 'potential' victims, as
current victim work and potential victim work.
In the Scandinavian countries, there has been some movement in the
direction of added resources for individual victims, especially in the form
of economic compensation for certain types of crime. But the movement
has been very slow and small-scale. Three major kinds of solidary
compensation to current victims may be envisaged.
For one thing, automatic and full material compensation automatic in
the sense that it should be released immediately, and full in the sense that
it should be used to the fullest extent across the spectrum of offences. In
view of the poverty of the offenders, such compensation would have to be
the duty of the state. It is actually fantastic that advanced socialdemocratic states like Norway and Sweden have not long ago introduced
automatic insurance, from birth, against crime, but has left the question of
insurance to the individual's private initiative. Very modest fees, as part of
a taxation package, would be enough to cover the costs.
Furthermore, symbolic compensation is needed-new rituals of
sorrow and grief, resources for processing or going over what has
happened, new ways of conferring what may be called status
compensation, that is to say compensation for lost dignity.
Finally, social support-network establishments around victims,
sometimes physical shelters, the latter perhaps modelled on women's
crisis centres the Scandinavian countries, are required.
A number of victims will want little more than economic
compensation. Some will want a great deal of symbolic compensation and
social support, for example in the forms suggested here. Socialists and
social democrats have so far used far too little of their imagination on
developing compensatory solidarity in these respects.
Two major kinds of solidarity with potential victims may be
envisaged, the first in a broad sense paralleling material compensation to
current victims, the second paralleling symbolic compensation and social
support.
For one thing, what may be called 'vulnerability relief' should be
emphasized. Though the average statistical chance of becoming a victim is
very small for street crime in general, some population groups are more
vulnerable than others. Vulnerability may be relieved through a series of
material arrangements, community Organization measures and similar
street level innovations. This would be tantamount to work oriented

m
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towards crime prevention at the street level. It would take the place of
ineffective general prevention and incapacitation on the part of prisons.
But in line with socialist ideology, the work would have to have a
structural sociological rather than a policing profile.
Furthermore, what may be called 'anxiety relief' would be of the
utmost importance. Anxiety over crime has become a major welfare
problem, perhaps especially in some groups which are not highly
vulnerable. At the back of it lies selective dependence on current mass
media images, lack of alternative channels of communication, and flareups of moral panics around concrete events, revolving around kernels of
truth. The kernels of truth arc meant to be met by the vulnerability relief
suggested above. Socialists and social democrats have done almost
nothing with the irrationalities-the task of anxiety relief. It may be
provided through some of the same communication mechanisms and
types of measures as may current victim work and vulnerability relief for
potential victims.
So much, here, about victim work. Like victim work, offender work may
also be oriented to 'current' and 'potential' offenders; current offender
work and potential offender work.
Current offenders ending up in prisons, which are our focus of
attention here, tend to show signs of extreme poverty in three generalized
respects, parallel to the dimensions of poverty among victims.
Their material situation is regularly acute, and coupled with illness,
drug addiction and distress. Their symbolic standing, in their own eyes
and in the eyes of others, is the lowest possible. And their social situation
is characterized by isolation and cultural poverty.
It is especially with a background in the extreme and general poverty
among a large majority of those caught and imprisoned that the so-called
new realists' call for intensified policing as the only or main method of
combating crime becomes cool and empty of compassion.
The material standing of these people may be fundamentally changed
through relatively simple and fairly modest material inputs. Their
symbolic standing and social situation requires more imagination. But
rituals may be envisaged which confer new standing and status in early
and middle, as well as late phases of the individual's development. One
small example: the Norwegian chaplain Leer-Salvesen suggests, in a study
of Norwegian murderers (Leer-Salvesen, 1988), that the usual radical
isolation of murderers during the protracted remand phase is probably the
most detrimental thing which can be done to an individual in acute need
of working through sorrow and refinding status. This is an example from
within the prison. Outside the prison, which is our focus of attention,
rituals conferring standing and status may range from reorganized and
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non-bureaucratic interaction patterns with state and municipal agencies to
the establishment of networks conferring new status to specific individuals
in need of it.
What would potential offender work consist of? A great deal of stored
knowledge exists concerning the sociological correlates to intensive
criminal behaviour. As mentioned earlier, there is research evidence
strongly suggesting that a relatively small group of juveniles with a wide
range of serious social and socio-personal problems are responsible for a
sizeable proportion of the more serious juvenile delinquency (Balvig,
1984c; p. 93 above). This evidence would constitute an important point of
departure. The task of introducing compensatory mechanisms with a view
towards cancelling out the correlates on the community level would be
near at hand for socialists and social democrats. This would involve a new
housing policy, a new educational policy, a new youth policy, to mention
a few examples.
Another approach would be intensified policing. This would imply
intensified proactive police control: control before crime occurs. While few
people would object to having police officers in an ordinary way
patrolling the streets, a policy of intensified proactive police control as a
major strategy would run counter to basic principles of legal security also
cherished in modem socialist thinking, and counter to-and creating
conflict with-important parts of the community. It is the structure of the
community, and its material and social foundations, which are in need of
change.
Correlates are not necessarily causes. It should openly be admitted
that we do not know enough about the effects of the sociological correlates
on behaviour defined as crime, and about the effects of altering the
correlates. But altering them contains a welfare value of its own-in itself
important to socialists and social democrats. And the whole weight of the
evidence (pp. 55-7) suggests that intensified police control solves little. The
sensible policy is therefore to begin with the alternative.
This is, to use a favourite phrase of the so-called left realists, to take
crime seriously.
The kinds of policy preparation suggested above, meant to prepare a
major contraction of the prison system within a few years, would have to
move alongside and contextualize the contraction, and be stepped up as the
contraction gained momentum through concrete legislation.
It would cost money. But there would also be savings ahead. The
prison business is extremely costly. In the financial year 1985/86, the
budget for the Norwegian penal system was 498 million Norwegian
crowns. The parallel budget for the British penal system was £822 million
(Sim, 1986: 41). Cut by two-thirds during the 1990s, roughly 330 million
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1986 crowns, or £540 million 1986, would be saved per year, and could be
spent on countering the ideology of prison and on building the ideology of
socialism-on counter-functional work, counter-denial work, victim work
and offender work.
In the beginning of the period, more money would have to be spent
than saved, because prisons would not yet be closed down (and also to
allow a period for pensioning of staff). Towards the end of the period the
budget might-with one important exception well balance. The exception
would be potential offender work. This work, which would involve whole
new policies in housing, education, and so on, would be costly. But it
would be a part of a generalized socialist policy, and as I have said have a
value of its own, over and above crime prevention.

CLOSING: THE NEAR AND THE DISTANT
FUTURE
Above we have been discussing the near future-the rest of our century.
Let us for the last time draw on history, and recall once more that
major repressive systems have succeeded in looking extremely stable
almost until the day they have collapsed. With this in mind, the thought
that policy preparation in the near future may trigger further effect in a
future more distant, may be more than wishful thinking. Victim work and
offender work will certainly prove far more satisfactory than prison, and
we may envisage further contraction, possibly abolition.
This would be congruent with the whole weight of the evidence on
prisons. In actual fact, anything else is tantamount to acceding to
irrationality. But full abolition would perhaps require that we stretch even
further, towards an even fuller restructuring of our thinking about crime.
In this book and this chapter, I have used the concept of crime, and I
have assumed the continued existence of criminalization, although much
more narrowly drawn. But it may be argued that for prison fully to lose its
irrational grip, the very concept of 'crime' has to be abandoned as a tool.
There are, as Louk Hulsman says, problematic situations, which today
are criminalized. These problematic situations have an aetiology and a
course of development. And they may be handled in a wide variety of
much more civilized ways than today.
This obviously, is still only on the drawing board. But the exercise of
thinking away crime as a conceptual tool, and of opening up for
imaginative rethinking of the whole handling of problematic situations,
should be intriguing to social scientists.
And challenging to politicians.

Postscript
This book was originally written during 1985-86, and first published in my
native language, Norwegian, in 1987. It subsequently appeared in Danish,
Swedish, German, English and Italian. At the time of writing, it is being
translated into Spanish. The English edition was first published in 1990,
and was an updated and revised edition of the original Norwegian
volume. It was reprinted twice during the 19905.
The present postscript updates the English edition from 1990,
highlighting what has happened in terms of prison development and
prison research during the 1990s. I think it is fair to say that the arguments
against prison are even more relevant today than they were ten years ago.
1
Two major trends of development suggest that this is the case.
1

Above (pp. 147-155) I discussed at some length the so-called 'left realist'
position in British criminology. To be fair, it must by stated that key people
among the 'left realists' have moved ahead. Of particular importance is Jock
Young's recent book The Exclusive Society. Social Exclusion, Crime and Difference
in Late Modernity, London: Sage Publications 1999. Young discusses the
processes of exclusion, but also of inclusion, in late modernity. Whereas early
modernity, the decades following World War 11, saw (ideal-typically) an
inclusive society, with arrangements (inter alia interventionist welfare state
institutions) at least attempting to include deviants into the broader streams of
life, late modernity, with neo-liberalism and market mechanisms developing of
their own accord, is characterized by exclusion. Inclusion as well as exclusion
contribute to the exclusionary outcome: For example, the 'growing black
middle class, encouraged by equal opportunities legislation, obtained jobs,
often in government bureaucracies, and quit the ghetto for the suburbs. Left
behind were a dislocated people, cut off from economic opportunity, spatially
segregated both by class and race' (p. 83). Though remnants of the 'left realist'
position are still there, the book contains a number of useful ideas. Thus, in his
chapter on 'The Criminology of Intolerance', Young argues strongly (and well)
against the policy of 'zero-tolerance', showing clearly that the presumed links
between the zero-tolerance model of policing in New York and the reduction
of crime in that city are false (among many other things referring to the simple
but neglected fact that reported crime went dramatically down during the
same period in a number of other cities in the US which did not have a zerotolerance policy). Most importantly for the purposes of this book, there is now
a broad discussion of the prison solution to crime, in which Young argues
strongly against the American prison experiment. He inter alia argues
convincingly against Charles Murray's contention that the welfare state
generates a 'welfare dependency' and a dependant culture where
accountability for behaviour is undermined, and against 'a simple relationship
between the risk of imprisonment and the rate of crime' (p. 143; though he
does maintain that there is a relationship). He concludes about the American
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THE EXPANDING PRISON2
First of all, the use of prison as a major type of punishment has on the
whole continued to expand. The tendencies which were clearly
observable towards the end of the 19805, and which are discussed at some
length in Chapter 1 of this book, are now, towards 2000, still there. In
major and influential countries, prison figures are soaring. In other
countries, the increase is less dramatic, but nevertheless noticeable. This is
the general picture. A few figures from Western Europe and North
America: Through the years 1979, 1989 and 1993 prison figures in the
United States climbed from 230 via 426 to 532 per 100,000 inhabitants. By
1998, figures had climbed further, to 645 per 100,000. In England/Wales
the comparable figures were 85, 96 and 95, with a drastic increase to 125
in 1998. In The Netherlands-famous for its low prison figures-they
were 23, 44 and 52, with a marked increase to 85 in 1997. In Canada, they
were lOO, 111 and 125, with a tip down to 115 in 1998. In Spain they were
37, 80, 117, and slightly down to 110 in 1998. In Denmark they were 63, 66
and 67, with 65 in 1998. In Norway they were 44, 56 and 62, with a move
down to 55 in 1997. In Sweden they were 55, 58 and 66, with a tip down
to 60 in 1997. Summarizing, the three Scandinavian countries (and some
other countries) showed a moderate, inverted V-shaped curve between
the late 1970s and the late 1990s, all of them ending, however, with
somewhat higher figures towards the end than at the beginning of the
period. The only Nordic country showing a consistent decrease is Finland,
from 106 via 68 to 67, and further down to 55 in 1997, but then Finland
had an exceptionally high starting point.3 Let me add that the substantial

2

prison experiment (p. 147): 'Those of us in Europe who are friends of
American democracy need to make clear our misgivings rather than import
their mistakes. Our politicians, of all complexions, flit across the Atlantic to
learn about this gross carceral experiment. But to attempt to learn crime
control from the United States is rather like travelling to Saudi Arabia to learn
about women's rights. The one lesson to be learnt is not to travel down this
path of punishment, to realize that if it takes a gulag to maintain a winnertakes-all society, then it is society that must be changed rather than the prison
expanded'.
The title of this section is taken from David Cayley's important book The

Expanding Prison. The Crisis in Crime and Punishment and the Search for
Alternatives, Toronto: House of Anansi Press 1998.
3 My source of information for 1979, 1989 and 1993 is NHs Christie's book Crime
Control as Industry. Towards Gulags, Western Style? London: Routledge 1994
(third ed. 2000). Source of information for 1997/1998 is Ray Walmsley: 'World
Prison Population List', Research Findings No. 88, Home Office Research,
Development and Statistic Directorate; kindly placed at my disposal by
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decrease in prison figures during the 1980s in West Gennany, which I
pointed to as a case of hope in Chapter 1 of this book, is now history:
During the 1990s, those States of the former Federal Republic of Germany
4
alone witnessed a new substantial increase in prison figures.
A warning is in order: Differences in classification practices between
countries, changes in such practices over time and differences between
sources make it difficult to analyze and compare figures such as these in
detail. But the general tendency is very clear: In short, between the late
1980s and the mid/late 1990s, the prison as an instrument of punishment
has escalated further in importance, and solidified its position. Today, in
the Western world alone, millions of people are or have been spending
time behind bars. Over eight million people are held in penal institutions
throughout the world, either as pre-trial detainees or having been
convicted and sentenced. 1.7 million of these are in the United States, 1.4
million in China and 1 million in Russia. 5 This is the case despite the very
substantial body of research literature showing that the prison is, in terms
of its own stated goals, a fiasco. 6
Christie. Christie adds the important information that in a number of Eastern
European countries figures have also climbed, several of them showing a 'u
shaped curve'-with a decrease at the time of the political changes in 1989/90
and a new substantial increase after that. In 1998, Russia had the largest prison
population rate in the world, totalling about 685 per 100,000 of the national
population (Walmsley p. I), followed by the United States.
4 Information from the German criminologist Johannes Feest, Bremen. The new
Germany had a total of about 90 prisoners per 100,000 in 1997.
5 Walmsley op.cit., p. 1.
6 In Chapter 1 of this book (p. 16), I touched on crime rates as a possible cause of
the rise in prison populations, and argued, on the basis of the data available at
the time, that no 'automatic reflection of the general crime rate in prison
figures' existed (p. 16). This conclusion seems to be further corroborated now:
Recent research indicates that the relationship between reported crime rates
and prison rates is at best very complex, and most likely close to non-existent.
Lars Westfelt has looked at the trends in crime and prison populations in
Europe between 1950 and 1995. Looking at crime rates, he finds uniform
trends for various crimes in nine different European countries, whereas in
terms of prison rates, the nine countries show variable trends, the nine
countries being grouped in four categories-clear rise in prison rates (England
and France), relative stability (the Scandinavian countries), a V-shaped
increase (Holland with an increase from 1975 and Germany with an increase
from the early 1990s), and a clear fall in prison rates (Finland and Austria). A
statistical analysis brings him to the hypothesis that crime trends and prison
population trends on the whole evolve independently of one another. See Lars
Westfelt: 'Western European Trends in Crime and Prison Populations-What's
the connection?' Paper prepared for the 1998 Annual Meeting of the American
Society ojCriminology, Washington, D. C., 11-14 November 1998.
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This brings me to the second major trend of development suggesting
that the arguments against prison which are presented in this book, are
even more relevant today tllan before.

PRISON RESEARCH
In terms of number of books and professional articles, prison research has
expanded since the first publication of this book in 1990. However, in
terms of research results showing more positive effects on the part of the
prison, the expansion is marginal indeed. In the summary of recent
research below, I follow the main outline of the book itself, concentrating
on research in the areas of rehabilitation, general prevention, collective
and selective incapacitation, and justice.
Rehabilitation
The research literature on rehabilitation has increased. But the major metaanalyses-that is, analyses incorporating and giving an overview over a
large number of empirical studies of a similar kind-largely show
extremely negative results as far as the prison goes. A few particularly
important contributions may be mentioned.
In a book entitled In Defense of Prisons7 the American sociologist
Richard A. Wright provides a careful and updated coverage of major
American studies and meta-analyses of studies of rehabilitation. His
coverage is all the more important because he tries, as his title shows and
as we shall see below, to muster a defence of prison. His across the board
conclusion is a total rejection of rehabilitation as a defence of prison. Of
particular importance is his careful methodological critique of a small
group of deviant meta-analyses showing more positive results in terms of
rehabilitation.
The second contribution to be mentioned is Gene G. Kassebaum and
David Ward's major 1991-article 'Analysis, Reanalysis and Meta-analysis
of Correctional Treatment Effectiveness: Is the Question What Works or
Who Works'.s Kassebaum and Ward come to the same general conclusion
as Wright. They view the attempts to revitalize the treatment philosophy
by the treatment personnel as a strategy of self defence against reality on
Westport: Greenwood Press 1994. To be fair, it should be noted that the widely
known critique launched by Robert Martison in 1974 (see p. 47 above) was
perhaps somewhat more pessimistic than warranted by the data at the time.
See Arnulf Kolstad: 'Forbrytelse og straff-Straff og forbrytelse' (Crime and
Punishment-Punishment and Crime). Vardeger, No. 25, 2000, pp. 125-154;
especially pp. 138-139.
8 Sociological Practice Review 1991.

7
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the part of professionals, the reality being that for the treatment
professions 'the last two decades have been a nightmare'. The United
States, they point out, have a criminal justice system with over a million
prisoners, hundreds of thousands on conditional sentences and several
million on probation, in addition to a treatment personnel very poorly
trained for the task. Within the normal bureaucratic, authoritarian,
inhuman prison context, treatment becomes an impossibility.
A third important review in the tradition of meta-analysis is the socalled CDATE project. 9 CDATE is a comprehensive detailed review of the
evaluation research on rehabilitation of offenders. The researchers
assembled, annotated and meta-analyzed studies conducted since 1968 to
assess the effects of correctional interventions on a number of outcome
measures such as recidivism and drug use. Search for studies were made
in computerized bibliographies, bibliographies listed in books and articles,
examination of all issues of the major journals, examination of books and
monographs, requests for documents, inter alia through usenet
newsgroups, search for unpublished reports, and so on. 300 foreign
language (that is, non-English) reports were identified. A careful
assessment of criteria for inclusion and exclusion of studies was conducted
(important criteria for exclusion were studies which were incomplete and
studies which did not generate comparison/control data). A preliminary
analysis of a sizeable proportion of the data concerning adult corrections
concluded as follows (Pearson et al. 1997, p.17, italics in original):
Focusing on correctional components which were rated as the first, most
important, treatment component in each study, incarceration and
punishment interventions were, on the average, not effective in reducing
recidivism. Supervision in the community (operationally defined here as a
very heterogeneous intervention nest comprising ordinary probation and
parole, group homes, and intensive supervision and parole) did hardly any
better, on the average. Taken as a whole, the treatment nest group counseling,
did somewhat better, although the effect size is still rather small.

The conclusion must be viewed as a blow to the effectiveness of the
standard treatment methods in the penal context as far as recidivism-the
crucial effect criterion-goes. 'However', the conclusion continues,
the remaining meta-analyses found mean effect sizes that are positive and
that appear to be significant in .practical terms (that is, by the Binominal
9

Frank S. Pearson et al.: 'Rehabilitative Programs in Adult Corrections: CDATE
Meta-Analyses', Paper presented at the Annual Meeting of the American
Society of Criminology, San Diego, 22 November 1997; see also Frank S.
Pearson et al.: 'Some Preliminary Findings from the CDATE Project', Paper
presented at the Annual Meeting of the American Society of Criminology,
Chicago, 20 November 1996.
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Effect Size Display measure). Drug and alcohol abuse programs per se had
Pearson correlation effect sizes of about + .1 with (reduced) substance abuse
relapse.TC-Milieu programs produced an even higher average effect size
(Le., + .12), but the research methods used in that area have generally been
of mediocre quality.

Maybe, then, some effect in terms of for example drug and alcohol abuse.
But we should note clearly that the average Pearson correlation
coefficients referred to here are very low, and that details from the study
show that a number of programmes were not only ineffective, but even
counterproductive, producing negative correlation coefficients. Io
A few studies do show positive effect in terms of social skills and
recidivism. In several of the meta-analyses so-called 'cognitive competence
training', with an emphasis on social skills through strategies for
developing problem solving, decision making abilities and understanding
of other people, appear as important. Thus, Pearson et al. conclude as
follows (1996, p. 22): 'For years many researchers (including Andrews et
alJ have rated cognitive behavioral programs as rather successful, on the
average. We have coded 25 research evaluations of cognitive-behavioralsocial learning programs so far, and it does appear that, on the average,
they are showing modest levels of success in reducing recidivism' (my
italics). Studies like these should of course not be overlooked. But it should
also be kept clearly in mind that results are modest, and that the
programmes are a few among an extremely large number of studies
showing the ineffectiveness of treatment and rehabilitation programmes in
ll
the prison context.
Programmes with punitive components based on a deterrence philosophy,
consistently show negative correlation coefficients. This substantiates further
what I have said in Chapter 4 (pp. 103-106) about individual deterrence. For an
in depth comparative analysis of one deterrence programme, see James o.
Finckenauer and Patricia W. Gavin, with Arild Hovland and Elisbet StorvoIl:
Scared Straight. The Panacea Phenomenon Revisited, Prospect Heights: Waveland
Press 1999.
11 The psychologists D. A. Andrews and James Bonta are more optimistic about
treatment opportunities, see D. A. Andrews and James Bonta: The Psychology of
Criminal Conduct, Cincinnati: Anderson Publishing Co, first edition 1994,
second edition 1998. In a comprehensive review of treatment comparisons
where treatments were coded as 'inappropriate', 'unspecified' and
'appropriate' according to the principles of risk, need and responsivity, the
average effect of 'appropriate' treatment was significantly greater than the
effect of 'unspecified' treatment and 'inappropriate' treatment. They conclude
that 'the substantial correlation (which approached .70) between type of
treatment and treatment effect size remained robust as controls were
introduced for various methodological considerations' (1994-edition p. 191;
10
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It is worrying indeed that cognitive competence training is eagerly
grasped as an alfa omega by the prison authorities in several countries,
including Norway and Britain. In both countries, the notion that 'prison
works', and the treatment ideology, is once again on the upsurge. The
lessons from the 1970s, when treatment in prison was forcefully attacked
as useless in terms of recidivism, are forgotten. So are the lessons from the
large number of recent studies and meta-studies. Cognitive competence
training has saved the day. For a eulogy on cognitive competence training
which has made an impression in Norway, see Porporino et al. 1991. 12
Concerning Britain, Andrew Rutherford writes (Rutherford 1999, p. 1313),
So we have been firmly thrust back into the era of Great Expectations-a
time warp of a scene which I encountered in the California Youth Authority
of thirty years ago when young men were 'diagnosed' and then 'treated'
according to their particular interpersonal maturity level or I-level.

And he goes on to say (p. 14):
... I have dwelt on the current renaissance of the prison as a rehabilitative
opportunity. This latest development has the appearance of a moralistic yet
modem mission. But when the cognitive skills accreditation teams have

1998-edition p. 264). However, using a slightly different method of coding
'appropriateness', Pearson et al. found (1996 paper Ope cit), in a replication of
the Andrews and Bonta review, that the correlation coefficient dropped to .34.
Some other correlations were even lower (like .20). 'The difference reflects',
Pearson et al. go on to say, 'unreliability in the coding of the variable labelled
appropriate correctional treatment ... It may simply be that there is a substantial
residue of ambiguity in the appropriateness of treatment categories which, in
combination with the programming diversity found in programs operating in
the real world, leads coders in one project to code many studies one way,
while their counterparts in another project code the same studies in a different
way' (p. 17; in addition, they also suggest that Andrew and Bonta's results
may be historically limited). In other words, only very small changes in criteria
created large differences in results. Essentially, this in itself is a blow to this
kind of research. rhough Pearson et al.'s papers were available well before the
second edition of Andrew and Bonta's book appeared, there was hardly a
response in the second edition-only a brief statement to the effect that 'we
think this may be explained by their difficulty in separating studies that
treated higher-risk drug abusers from lower-risk offenders' (p. 341).
12 Frank Porporino et al.: 'Kognitiv oplcering i canadiske fcengsler' (Cognitive
Training in Canadian Prisons), Nordisk Tidsskrift for Kriminalvidenskab, Vol 78
1991, pp. 137-51.
13 Andrew Rutherford: 'Perennial Challenges for Prison Reductionists', Paper
given at the congress to mark the tenth anniversary of the Master in
Criminology, Autonomous University of Barcelona, 10-11 June 1999.
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packed their bags and moved on to other pastures, the prison will remain
what it has always been: a place of pain and degradation.

Add to this the ~punitive segregation and its crude expression as is evident
across much of the United States' and ~the translation of criminal justice
into a "system" which is to be largely managed in terms of efficiently
14
delivered outputs', and the future looks rather bleak.
14

One recent meta-analysis goes to a limited extent in the other direction. Mark
W. Lipsey conducted a meta-analysis of 400 research studies of treatment with
juvenile delinquents, and found a modest average positive short-term effect on
recidivism (Mark W. Lipsey: 'What Do We Learn from 400 Research Studies on
the Effectiveness of Treatment with Juvenile Delinquents?' In J. McGuire (ed.):
What Works: Reducing Reoffending. Guidelines from Research and Practice. New
York: Wiley 1995): Over a period averaging about six months subsequent to
treatment, untreated (or 'treated as usual') control groups averaged about 50
per cent recidivism, while the average for treated juveniles was about 45 per
cent, in other words, a 5 per cent difference. A five percentage point reduction
from a 50 per cent base line yields, Lipsey argues, a 10 per cent overall
reduction in recidivism, which in his view is not trivial. Also in terms of other
types of outcome-psychological outcome, interpersonal adjustment and so
on-the treatment groups showed improvement effects over the control
groups, though there was little relationship between such outcomes and
outcome in terms of recidivism. Effect was not influenced by characteristics of
the offenders, but rather by the type of treatment program, ranging from
programmes with very positive effect (concrete programmes oriented towards
behaviour, work training and so on) to programmes with very negative effect
(for example shock-oriented aversion therapy), by which recidivism increased
substantially.
However, as the Norwegian criminologist Per Hage has pointed out (in his
'Blindveiar, omveiar og utveiar i kriminalitetsforebygging' (Dead End Streets,
Detours and Ways Out in Crime Prevention). Norwegian Council for Crime
Prevention, Oslo 1996), it is unclear whether the meta-analysis includes
institutional as well as non-institutional treatment. Though it seems likely that
institutional treatment, in prison, is in fact included, we do not know how the
various treatment programmes, which vary in terms of positive, neutral and
negative effect, are distributed across the institutional/non-institutional
variable. This is a critical point in the meta-analysis. In any case, even if we
accepted a modest average treatment effect of 5 per cent, and a 10 per cent
overall reduction in recidivism, as representative of treatment of juvenile
prisoners, two basic problems remain: Firstly, and to repeat, we know that an
overwhelming number of prisons in Western countries, for juveniles as well as
adults, have nothing that resembles treatment programmes, and will never
attain it due to the structure and functioning of prisons. Secondly, while a 5
per cent average treatment effect may be viewed as a marginal success for
treatment, such a treatment effect can of course not be used as a legitimation of
prisons.
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If we still had used penholders and nibs, I would have written in the
reddest of ink that the absent, or marginal, rehabilitation results should and

must not be used as an excuse to strip the prisons of medical services, pedagogical
services in terms of school programmes, and so on. As long as we have prisons,
prisoners obviously not only have the same rights as other citizens to such
services; in view of their background of general poverty and the inhuman
prison conditions under which they live, they have the right to more of
them. The point is that such services should be given as precisely that: as
rights which prisoners have and should have, and as a part of a sensible,
enlightened and humane policy. The services should not be given on the
condition that rehabilitation follows, because if they are, they can all too
easily be withdrawn when only marginal results are produced, and they
should not and cannot be used as an ideological argument in favour of
•
15
prIson.
General prevention
The area of general prevention-deterrence, habit formation and moral
persuasion of others not (yet) in prison-has also seen a number of
research reports during the late 1980s and 1990s. But again, the results are
meagre.
One of the most important books in the area is Richard Wright's
above-mentioned study In Defense of Prisons, which gives a comprehensive
review of recent research on general prevention. Wright's book is
important for our purposes precisely because the author sees his task as
being that of defending the prison. What does he find? Very little.
Wright reviews the great number of recent cross-sectional studies (that
is, comparative studies carried out at one point in time) of the effects on
A more positive evaluation of Lipsey's work may be found in Andrews and
Bonta op.cit., 1998 edition pp. 259-262, the point being that the research design
and procedures influence estimates of the effect of treatment independently of
the variations in treatment being studied. Thus, some types of studies and
some types of treatment were associated with larger effects on recidivism. This
misses the point that extremely few prisons in countries like the United States,
Britain, or Norway have such treatment programmes, and the point that
legitimation of prison on these grounds would be downright illegitimate.
Though Andrews and Bonta do not explicitly defend the prison solution to
crime, the absence of any systematic critique of the prison solution from their
side may unwittingly serve to legitimate the prison.
15 On grounding services to inmates in values and morality rather than effect and
efficiency, see Hedda Giertsen: 'Gir den nye kriminalmeldingen 'om
bekjempelse av kriminalitet' noe nytt?' (Does the new Criminal Policy White
Paper 'on Combating Crime' provide anything new?). Paper presented at the
Twentieth Annual Conference of KROM-The Norwegian Association for
Penal Reform, Spatind, Norway, 9-12 January 1992.
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crime of differences in the actual probability of punishment (Wright and
others often use the term 'certainty' as synonymous with probability) and
actual severity of punishment; studies of natural experiments (that is,
studies of the effects of legal changes); cross-sectional studies of the effects
on crime of differences in subjectively expected probability and subjectively
expected severity of punishment; and panel studies in which people's
expectations about the certainty and severity of punishment at one point
in time are compared with self-reported crime at a later point in time. The
panel studies are important, because they avoid a methodological problem
which is built into the cross-sectional studies: In cross-sectional studies
people are asked about their expectations about the probability and the
severity of punishment and about their self-reported criminal activity at
the same time. This means that one studies and compares present
expectations about punishment with self-reported crime in the past.
Therefore, it may be difficult to be certain that one is measuring the effect
of subjective expectations about punishment on the likelihood of person
committing crime, since a respondent's criminal activity in the past may
well have shaped his present expectations about punishment. The panel
studies, comparing present expectations about punishment with future
crime, avoid this problem. In addition, Wright reviews the few qualitative
studies which exist. The econometric studies, relying on economic models
of behaviour, are included in the review. His findings may be summarized
as follows:
1. A moderate negative relationship between the actual and expected

probability of punishment and criminal behaviour; that is, the greater
the actual and expected probability that you will be caught and
punished, the less inclined you will be to commit crime.
2. A moderate initial effect on criminal behaviour, but very small long term
effects, of sudden changes in criminal policy increasing the
expected probability of punishment.
3. No relationship between either the actual or the expected severity
of punishment and crime.
4. In addition, the methodologically important panel studies of the
effects of people's expectations about the probability and the
severity of punishment show no effect on later crime. To repeat, this
is also the case for the probability of punishment.
Even for optimists on behalf of general prevention, these findings
must be pretty much like an ice cold shower. The review, undertaken by a
researcher who tries to defend the prison, provides no basis whatever for

believing in any preventive effect of the severity of punishment. This is the case
for the actual as well as the expected severity. The present book deals precisely
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with that: The severity of punishment in the form of prison. Wright's
review does provide some basis for believing that the actual and expected
probability of punishment has a modest effect. But the panel studies erase
even this effect. In addition, and as I have pointed out in the chapter on
general prevention, we are once again confronted by the fact that in
modem, urbanized society it is extremely hard (to say the least) to imagine
any substantial increase in the probability of punishment through
increased police detection. In urbanized areas with high crime rates, the
detection rate, and thereby the expected probability of punishment, will
no doubt remain low. 16
I have looked at several recent sociological studies not included in
Wright's review which point exactly in the same direction. For example,
the findings of a large sociological study in the US, carried out in the
"rational choice tradition' by Raymond Paternoster, show similar results. 17
This was a comprehensive questionnaire study of 2700 students in nine
public high schools in a medium sized city in the southeastern part of the
United States. The researchers reached 99 per cent of the sample. The
study concentrated on typical juvenile crimes and activities such as the use
of hashish and alcohol, small thefts and vandalism. Once more, the study
showed no effect of perceived severity of punishment, and only marginal
effects of perceived probability of punishment. The juveniles paid much
more attention to other considerations, such as the social costs associated
with crime, than to the probability of punishment. The results are close to
identical with those reported by Schumann and collaborators in their large
German youth study, see Chapter 3 of this book (pp. 61-2).
The only summary of studies I have found which suggests a modest
effect not only of the probability but also of the severity of punishment, is
the Norwegian economist Erling Eide's Economics of Crime. Deterrence and
the Rational Offender, and his book Kriminalekonomi (The Economics of
Crime).18 As the titles suggest, an economic model of human beings as
guided by 'rational' choice between the costs of punishment and the
The 'zero-tolerance' policy in New York is an example where the probability of
punishment, the detection rate, has been substantially increased. Even that
seems to have limited effect: For a convincing critique of the 'zero-tolerance'
policy and its presumed effectiveness, see Young 1999, Ope cit., also mentioned
in note 1 of this Postscript.
17 Raymond Paternoster: 'Decisions to Participate in and Desist from Four Types
of Common Delinquency: Deterrence and the Rational Choice Perspective',
Law & Society Review 1989.
18 Amsterdam: North-Holland 1994a and Rogaland: Rogaland Mediesenter
1994b respectively; see also his 'Kriminalekonomi-De ukjente studier av
almenprevensjon' (The Economics of Crime-The Unknown Studies of
General Prevention), Tidsskrift for Rettsvitenskap, No. 1-2 1999, pp. 77-99.
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benefits of crime is applied. Eide works within a tradition descending
from the economist Gary Becker, and summarizes large parts of the
research within that tradition. What are Eide's findings? The most salient
findings may be summarized as follows (1994b): In 23 studies based on an
economic rationality model of the probability of arrest, crime is reduced on
the average (median estimate) with an estimated .52 per cent following a 1
per cent increase in the probability of arrest. In 55 studies of the probability
of punishment, crime is reduced with an estimated .70 per cent following a
1 per cent increase in the probability of being sentenced. In 42 studies of
average length of prison sentence, crime is reduced with an estimated .45 per
cent following a 1 per cent increase in punishment level. In other words,
severity of punishment has the least effect. And in terms of security for
people against crime, the effect is negligible. People in general will simply
not notice the difference at all. In addition, several problems should be
kept in mind in connection with the review:
For one thing: in the model the choice of a 1 per cent increase in the
punishment variable is a random choice. In the model, it could just as
well be 10 per cent, 20 per cent or any percentage. Increasing the 1 per
cent to, say, 20 per cent would of course increase the effects
substantially-in the model. However, when increasing the percentage in
this way you are, as far as social reality goes and thereby in terms of
usefulness of the model, immediately confronted by a number of serious
sociological problems. These include the tapering off of the effect when
you increase the punishment level, and in general the counter-productive
effects of large scale changes in punishment level. For example, the
likelihood is great that increased severity of punishment in one area will
simply channel criminal activity into another. As a colleague of mine
once said: 'The models live their lives only in the world of models'.
Secondly, important areas of crime blatantly show the lack of effect of
changing punishment levels. One central example is drug related offences.
Even the drastic escalation of severity of punishment which has taken
place in Norway re drugs, bringing us today to a maximum punishment
level of 21 years, seems to have had little if any effect on serious drugrelated crime. Rather, it may in fact have intensified the hidden and
organized character of crime in the area. Eide, in fact, admits this (1999 Ope
cit., pp. 105--108), and also tries to deal with it within a market oriented
rationality theory. Importantly, he concludes on this score rather generally
(translated from the Norwegian by the present author; p. 108):
Actually, this is not restricted to the drug market. In connection with
legislation and other production of rules it is unfortunately often the case
that there is uncertainty regarding what effects will occur in the markets. An
important cause of the uncertainty is the lack of analyses of how rational
actors adjust. Rational actors have as a rule a troublesome ability to adjust to
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public intervention in a way which is not in line with the intervention, and
unexpected to many.

Thirdly, the problems related to the use of economic models in explaining
criminal or other human behaviour in practical life remain unsolved.
Jiirgen Frank (see p. 59 above) and others have pointed to several of them:
For one thing, the likelihood is great that increased severity of punishment
in one area simply will channel criminal activity into another.
Furthermore, the basic assumption of human behaviour as always guided
by 'rational' choice between the 'cost' of punishment and the 'benefit' of
crime as defined by the authorities and researchers, is questionable
indeed. This is especially the case in the area of criminal behaviour, where
people are very frequently guided by entirely different· sub-cultural
values, collective and individual preferences and psychological drives.
The concepts of 'cost' and 'benefit' may of course be expanded to include
such values and preferences (and Eide attempts to do so). But then the
notion of rational choice between 'costs' and 'benefits' includes everything
and explains nothing. For a third, the related basic assumption that all
types of 'benefits' included in people's 'cost-benefit calculations' are
translatable into factors which may be counted-such as money and
time-is questionable. Status in a subculture, or a craving for heroin, may
certainly not be translated in this fashion.
In short, prison hardly finds a defence in general prevention. 19
Incapacitation
Incapacitation has not fared better.
As far as collective incapacitation goes, American experience shows this
clearly. The enormous rise in prison figures may, as Sheldon Messinger
and Richard Berk have pointed out, be viewed as a kind of experiment in
collective incapacitation. In Chapter 4 above (pp. 92-93) I have examined
the results reported by The Panel on Research on Criminal Careers,
chaired by Alfred Blumstein and sponsored by the National Institute of

19

In Chapter 4, I have here and there touched on the Norwegian law professor
Johs. Andenres' position on general prevention. In fairness, I should add here
that though still believing in general prevention as a basis for the criminal
control system as such, he has, during the 1990s, to a considerable extent
reversed his position on the importance of the punishment level for various
types of crime. Thus, he has become a strong critic of the severe punishment
level for example for drug related crimes, arguing that its effect is minimal and
that sentencing should become far more lenient. In this, he goes strongly
against official and political thinking on the drug issue in Norway. See his
Straffen som problem (Punishment as a Problem), Halden: Exil Publishers 2. ed.
1996.
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Justice, published in their two volume report in 1986.20 The panel paid
close attention to the issue of incapacitation, and found-to put it brieflyonly marginal collective incapacitation effects (for details, see pp. 92-93). It
is particularly important to add and note that the effect also is marginal
with regard to crimes of violence. 21
Swedish researchers have tried to calculate the effect of hypothetical
and exceptionally dramatic increases in prison populations. For example,
Jan Andersson finds that if a two year unconditional prison sentence were
introduced for all persons committing their second crime-in practice an
impossible proposal-28 per cent of all sentences for crimes would be
22
prevented. But it would imply that the prison population would increase
by 500 per cent, and that Sweden would reach world leadership in prison
population per 100,000 inhabitants. Most importantly, the effect would
soon wane. Andersson bases his calculation on three assumptions which
we know are untenable: Firstly, it is assumed that all criminals are in
danger of being detected and sentenced. We know that this is not the case.
Secondly, it is assumed that the crimes which are prevented are not
substituted by other crimes. Again we know that this is not the case-in
important areas, such as the drug area, new criminals and new crimes take
the place of the old ones. Thirdly, it is assumed that prison does not have
any detrimental effect on recidivism after the release of those who are
incarcerated. From the vast number of rehabilitation studies, we know that
this is not the case.
Finally, it is extremely important to bear in mind the trivial fact that
new generations are born, and new generations reach the age of 'criminal
maturity', every year. In other words, criminal recruitment continues
unabated. This means that any left-over effect of dramatic collective
incapacitation experiments like the one suggested by Andersson (or by the
American experience) would soon disappear. In order to uphold the effect,
new rounds of incarceration would have to take place, without releasing
the criminally active 'old timers'. The prisons would swell even more, but
because recruitment continues, the effect would wane anew, and so on in a
vicious circle. This is precisely what is happening in the United States
today.

20

21

22

Alfred Blumstein et al. (eds.).: Criminal Careers and 'Career Criminals'.
Washington D.e.: National Academy Press 1986.
See Albert ]. Reiss and ]effrey A. Roth (eds.): Understanding and Preventing
Violence. Panel on the Understanding and Control of Violent Behavior.
Washington D.C.: National Academy Press 1993.
Jan Andersson: A Longitudinal Simulation Study of Incapacitation Effects.
Stockholm: Department of Sociology, University of Stockholm 1993.
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What about selective incapacitation? Several new prediction measures have
been invented. Attempts have been made to refine the old ones. The
proportions of false positives (as well as false negatives) are still very high.
Even Richard Wright admits this, in his attempt to defend the prison. He
refers to a number of American prediction instruments. Two of them are
perhaps particularly important: The instrument created by INSLAW
Incorporated, developed in a retrospective study of recidivism over a five
years period in a sample of 1,700 in federal prisons released in 1970, and
The Salient Factor Score, developed in a two year study of a sample of 900
federal prisoners released during the first six months of 1970. In the case of
INSLAW, inmates predicted to be 'chronic offenders' showed 15 per cent
false positives over a five year period, an unusually low proportion. The
instrument has, however, been subjected to little methodological scrutiny,
and the finding is blatantly contradicted by all other prediction
instruments that I know of. Thus, the Salient Factor Score, used in a study
of a sample of 3,400 federal prisoners released during the first six months
of 1978, showed a false positive rate of 34.5 per cent among those
classified as highly prone to recidivism (see Wright's book, pp. 122-123). In
his above-mentioned book from 1993, Jan Andersson developed a
prediction instrument on the basis of a study of all persons born in 1953
living in Stockholm in 1963. On the basis of a supposition that all persons
predicted to be high risk criminals are given a two year prison sentence for
their next crime, Andersson calculates that 7 per cent of all sentences for
crimes would be prevented, but at the expense of a 78 per cent increase of
the prison population. The calculation is based on the same three
untenable assumptions as his calculation of collective incapacitation effects
(see above), and overlooks the effect of new recruitment. Most
importantly, Andersson's study once again shows a very high rate of false
positives- 44.5 per cent (Andersson 1993, p. 64). Jan Andersson is
apparently in favour of selective (and collective) incapacitation. As the
Swedish criminologist Henrik Tham has put it in a review of an earlier
work on the same topic by Andersson: 'Andersson has convincingly
shown that incapacitation is not a passable road in criminal policy'.23
Add to this the moral questions in connection with selective
incapacitation, and the picture is complete. The predictive inaccuracy in
itself constitutes a major moral problem if the instruments are put to
24
practice.
e

Henrik Thorn: 'Inkapacitering inte en krirninalpolitisk frankornlig vag'
(Incapacitation is not a passable road). Apropd, No. 4, 1992, pp. 26-31.
24 Andrews and Bonta emphasize (op.cit., 1998 edition) a 'need' principle as one
basis of targeting inmates for specific treatment and as well as for prediction
purposes. From the point of view of prediction, they report high proportions of
success in predicting true negatives, that is, offenders who are considered low

23
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We should consider, however, various arguments which have recently
been put forward in defence of the low predictive power and low correlations in
the area of violence, dangerousness and risk. Presumably, predictions may be
acceptable and useful despite their inaccuracy.
First, there is Richard Wright's argument that the predictions, though
certainly inaccurate, are after all better than chance, and that they at least
are better than the haphazard and uninformed predictions of prosecutors,
judges and social workers in court. These related arguments contain four
flaws.
For one thing, others summarize prediction findings as not being
better than chance. Robert Menzies and collaborators write (p. 9)25 '[A]
small library of research is now available to, document the meagre
correspondences between violent behavior and such personal categories
and conditions as psychiatric status, criminal history and social class....
Even those factors that do demonstrate a differential effect-for example
age, gender, and prior violence-are notoriously deficient in predictive
risk and consequently not expected to recidivate, and who in fact do not.
Success rates for this category are reported to exceed 90 per cent (Andrews and
Bonta 1994, p. 172; 1998, p. 232). They consider this a sensible basis for picking
out offenders to be diverted to open halfway houses. This may be so, but at the
same time, they still have very high proportions of false positives, that is,
offenders who are considered high risk and consequently expected to
recidivate, but who in fact do not (oral communication from lames Bonta at a
seminar in Trondheim, Norway, Winter 1998; see also Andrews and Bonta
1994, p. 172, where the authors reported over 50 per cent of the high-risk
offenders who successfully completed their halfway house placement; this
significant information is, as far as I can see, not reported in Andrews and
Bonta 1998). Errors in prediction in other words abound, and the large
proportion of false positives-you might as well toss a coin about them-raises
fundamental ethical dilemmas. At least, when we move from issues like
diversion to halfway houses to actual sentencing, the employment of such
prediction results becomes extremely difficult. To move from the aggregate
prediction level to the individual sentencing level would bring about serious
injustices. Research of this kind should foster a di'scussion of the ethics of the
professional role of the psychologist, raising the question of who the
psychologist's client is-the public or the individual. On this, and for a critique
of the 'actuarial/statistical' approaches which emanate from this kind of
research, see Maeve McMahon: 'Assisting Female Offenders: Art or Science?'
Chairperon's Commentary on the 1998 Annual Conference of the International
Community Corrections Association, Arlington, Virginia 27-30 September
1998.
25 Robert Menzies et al.: 'Risky Business: The Classification of Dangerous People
in the Canadian Carceral Enterprise'. In L. A. Visano and K. R. E. McCormick
(eds).: Canadian Penology: Advanced Perspectives and Applications. Toronto:
Canadian Scholars Press 1992.
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power.... The intuitive judgments of practising psychiatrists and other
experts, in turn, show little promise. ... Statistical and psychometric
instruments, while less strikingly inaccurate, are nonetheless of little
practical value in the clinical or penal classification of perilous persons ...'
Menzies and collaborators find it extremely difficult to reach correlation
coefficients of 0.40.
For another, and even if the instruments were somewhat better than
chance, chance is not a relevant standard in court. Comparison with
chance is irrelevant in court because legal practice is not and should not be
based on considerations about chance. If someone came along and said
that 'well, this test will in all likelihood contain many false predictions, but
at least it is better than tossing a coin', the court would rightly reject the
argument as completely irrelevant, because coins are not tossed in court.
For a third, prediction is only one feature of many in the total
evaluation that a court must make. Other crucial features are
considerations about the past, mitigating and aggravating circumstances,
humanity, fairness and so on. Decision-making in court is, in other words,
a total evaluation of values. Even if the predictions of court administrators
are haphazard and uninformed, the reliance on prediction instruments
would fundamentally skew the court's total evaluation in the one-sided
and narrow direction of prediction.
Finally, and most importantly, all of the prediction instruments to a
smaller or larger extent rely on social factors-work history, family
history, drug history and so on. The loosers in terms of work, family,
drugs etc. are predicted to be poor risks. As pointed out in detail in my
chapter on incapacitation, the reliance on such factors in predictions
involving prolonged incarceration and particularly harsh punishment, is
entirely unacceptable from an ethical point of view.
Secondly, there is the argument that low correlations in the area of
violence, dangerousness and risk presumably are justifiable and
acceptable in view of the fact that correlations are low in medical research
in general. 26 Because correlations are low in general, we should take heart
as far as correlations in the area of violence, dangerousness and risk go.
The argument overlooks the fact that, in contrast to the normal situation in
medical research in general, low correlations on the aggregate level in the
area of violence and so on involve the intended infliction of pain, in the
form of punishment or penal sanctions, on the individual level. It is
precisely the transformation of low correlations and assessments of risk on
the aggregate level to the meting out of intended pain and punishment, on
the individual level which is the unacceptable crux of the matter.

26

Oral statement made at the XXI International Congress on Law and Mental
Health, Troms01995.
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The latter point could be rephrased as follows: As Robert Castel has
pointed out/7 when focusing on the individual attributes of dangerous
people (and, it might be added, when the prediction is presented in
dichotomous terms), the experts can too easily be proven wrong. By
shifting to a language stressing probability, or risk, especially as attributed
to categories or groups, the predictive activity is less vulnerable to this
kind of criticism, and presumably more acceptable. However, when
applied for example in the court room as a basis of a court decision, the
probabilistic prediction on the aggregate level stands in just the same
danger of being wrong in decision-making on the individual level. The
expert is less vulnerable to attack, but the consequences to the individual
are exactly the same. In addition, as Castel points out, the shift from
dangerousness to risk or probability may, in a Foucaultian fashion, widen
the carceral net, and increase the normalization of prediction of risk.
Facing blatantly poor predictions, low predictive power of prediction
instruments, and low correlations, one may ask: Why does the enterprise
endure? Why all of the new prediction instruments which only marginally
improve correlations, and why all the argumentation in defence of low
correlations? I think an important part of the answers lies in the research
culture of criminology and social psychology of crime, which, though once
a critical discipline, over the past fifteen years or so has become
increasingly establishment oriented. To use Pierre Bourdieu's
terminology/8 the once so 'heterodoxical', i.e. heretical and critical,
criminology has become increasingly 'orthodox', involved as it is in
debates within 'acceptable' boundaries and based on 'acceptable'
conditions, or even 'doxic'-a part of 'doxa' itself, the class of that which is
29
taken for granted, for example the self-evident rationality of prediction.
One of today's most important legitimations of the prison system, and,
indeed, of the enormous growth we see internationally in our various
systems, is incapacitation, in its collective variant, but fused with its
selective variant. The 'three strikes and out' model is the crude American
presidential version of the collective variant. But the selective variant, with
prediction of violence, dangerousness and risk at its core, adds an
Robert Castel: 'From Dangerousness to Risk', in G. Burchell et aI. (eds.): The
Foucault Effect: Studies in Governmentality, Chicago: Chicago University Press
1991, pp. 281-298.
28 Pierre Bourdieu: Outline of a Theory of Practice. Cambridge: Cambridge
University Press 1977, Chapter 4.
29 I have outlined in full detail the notion that the research culture may explain
the enduring preoccupation with improving and defending prediction despite
the marginal results in my 'Selective Incapacitation Revisited', Law and Human
Behavior, Vol. 22, No. 4, 1998, pp. 455-69 (paper presented at the XXI
International Congress on Law and Mental Health, TrOffiS0 1995).
27

Postscript 189

important element of presumed scientific rationality to the incapacitation
project as a whole. And the researchers follow suit. It gives them money,
prestige and a sense of power.
Justice
Finally, a few words about the justice argument for prison. The major new
contribution to the justice-or 'just desert' model is Andrew von Hirsch's
book from 1993 entitled Censure and Sanctions. 30 To a considerable extent,
Censure and Sanctions contains von Hirsch's defence against various
criticisms launched against the 'just desert' model. Two points are of
particular importance.
First, in his quest for a precise balancing between the seriousness of
crime and the severity of punishment, which is the main purpose of the
whole 'just desert' project, von Hirsch once more attempts to find a way
around the moral basis for judging the seriousness of different crimes. As
pointed out in Chapter 5 above on justice, the moral basis for judging the
seriousness of crimes creates a major problem for Ijust desert' theory,
because morality is relative and changeable in terms of time and space. As
also pointed out, in his 1986 book von Hirsch tries to avoid the problem by
emphasizing the factual character of harm, which may be studied
empirically. However, he adds the important qualification that an
empirical inquiry into criminal harm must be supplemented by value
judgements. Also, he adds that the other important element in seriousness,
culpability, remains, implying that this element also involves value
judgements. Thus, by emphasizing value judgements, he does not avoid
the question of moral evaluation of crime.
In his 1993 book, von Hirsch tries to find a new way around the
problem. The concept of harm is attached to people's 'standard of living'.
The concept covers, in von Hirsch' usage, both economic and noneconomic interests. Gravity may, according to von Hirsch, be ranked
according to degree of reduction of a person's standard of living. There is,
in my opinion, much truth in the notion that crime reduces people's
standard of living, also in a wide sense of the word. The problem of
ranking crimes on the basis of this criterion is, however, very difficult. A
burglary affects the living standard of an unskilled labourer, a middle
class office worker and a wealthy ship owner in very different ways.
Should burglaries be differentiated and ranked accordingly? Such a
ranking might have a certain basis-the burglary in the labourer's home is
probably more serious than the burglary in the home of the middle class
office worker, which in turn is more serious than the burglary in the home
of the wealthy ship owner-but it certainly runs entirely counter to the kind of

30
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precise ranking of crimes emphasized by the 'just desert' model. Instead, it calls
for very individual and variable treatment of offences, not for the simple
'just desert' tables for calculating punishment suitable to the crime. In
general, the moral-and thereby the relative and changeable-dimension
is still there. 'Standard of living' is in itself a normative concept.
Secondly, von Hirsch approaches the punishment component in the
crime/punishment equation by once more raising the question of how to
anchor the punishment scale. In Chapter 5 above on justice we saw that in his
1986-volume, von Hirsch attempted to anchor the scale, and fix the socalled cardinal magnitudes, by using the availability of prison space as an
introductory criterion. Then one should, according to the 1986-volume,
examine whether this line, thus tentatively located, is consistent with
cardinal proportionality constraints. In some cases, with little prison space
meeting acceptable standards, so that even serious crimes remain
unpenalized by imprisonment, the latter considerations would imply that
prison space should be increased. In other cases, where extensive prison
facilities exist so that even lesser offences are punished by imprisonment,
prison space should be decreased by the same token.
In my chapter above, I criticized the reliance on prison space as
tantamount to introducing a criterion which is historically determined
through the particular economic and political history of a country or a
state. As a point of departure for fixing the basic-the absolute, the
cardinal-anchoring points for a punishment scale, this is a very
unsatisfactory criterion, and in a sense accidental in the context of meting
out punishment-far indeed from the precise kind of measurement which
the 'just desert' model implies. There would, I argued, be very little
absolute, cardinal or anchoring about the 'anchoring points'. Interestingly,
in his 1993-book von Hirsch rejects prison space as a criterion. He writes
(p. 40): 'In short, the capacity of the penal system is a question of policy
which should depend on how the penalty scale should be anchored, not
vice versa'.
What does he come up with as an alternative? The answer is
interesting: Considerations of general prevention. More precisely, not the
traditional kind of 'optimizing' view of prevention, which fixes the
punishment level on the basis of guesses about maximum preventive
effect. Rather, a 'decremental' strategy is proposed, in which punishment
is reduced until a 'floor' presumably is reached which one, for preventive
reasons, should not go under, because going under the 'floor' would lead
to an increase in crime. von Hirsch must be understood to mean that this is
where the lower anchoring point of the punishment scale consequently
should be fixed.
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I have sympathy with von Hirsch's emphasis on lowering the
punishment level. We know that an 'optimizing' strategy, geared towards
maximum preventive effect, has no effect except increasing human misery
and pain for the many long-term offenders. I also sympathize with his
(implicit) view that you can go far down in punishment level without in
any way exposing society to increased crime. To repeat, the crime rate
goes up (or down) for reasons other than the punishment level. There are,
however, two basic problems associated with von Hirsch's approach as far
as the 'just desert' model is concerned: For one thing, considerations about
general prevention, which in his 1986 book (his pp. 47-0; see my chapter
on justice) and in the first part of his 1993 book (pp. 12-13) are viewed only
as a supplementary prudential motivation for having punishment at all in
a society, and not as a motivation for the concrete organization and use of
the penal system, are now brought into the core of that organization and
use: The anchoring point of the concrete punishment scale, basic to 'just
desert' in practice, is now fixed by preventive considerations. Secondly,
the question of how the preventive 'floor' (a concept which gives a false
impression of precision) is to be fixed, remains open; indeed, one may
question whether such a precise 'floor' exists at all. This is devastating to
the use of a preventive 'floor' as the anchoring point of the punishment
scale: The anchoring point is vague, and floats. In turn, this means that the
anchoring point, and thereby the punishment scale, is easily influenced by
the climate of opinion, political changes in the society, and so on.·In times
of right wing winds, like those which are blowing in many Western
countries today, views about what is a necessary punishment 'floor' will
easily grow harsher, and the punishment level go up rather than down,
thus blantantly contradicting von Hirch's intention. Indeed, the
punishment level may increase dramatically in the name of a seemingly
precise 'anchoring point', because the punishment scale actually builds on
sand. 31

31

It is of interest to note that the 'just deserts' rationale has also been combined
with the rationale of prediction of dangerousness (though not by von Hirsh),
with the goal of coming to the aid of prediction. Thus, Norval Morris (in his
"Dangerousness' and Incapacitation', in A. Duff and D. Garland (eds.): A
Reader on Punishment, Oxford: Oxford University Press 1994, pp. pp. 241-260)
has argued that the upper and lower limits of 'deserved' punishment set the
range in which utilitarian values may come in. To Morris, utilitarian values
include mercy and human understanding, but also prediction of
dangerousness: 'Provided the previous limitation is respected, predictions of
dangerousness may properly influence sentencing decisions' (p. 254). The
argument overlooks the fact that despite strong efforts, no one has yet been
able sucesssfully to 'anchor' the upper and lower limits or cardinal values of
'deserved' punishment. Upper and lower limits may therefore well be
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'Just desert' theory may be seen as an attempt to defend prison in a
limited form. Recent developments in the theory hardly provides any
improvement of that defence. 32

DO ALTERNATIVES BECOME ADD-ONS?
In short, prison figures, which have increased dramatically in many
countries during the past few years, and recent prison research, which has
not in any substantial way improved the defence of prison, make the
arguments against prison which are presented in this book even more
relevant today than they were a few years ago. What, then, is to be done?
My answer to this question may be found in the concluding chapter of
the book. In this postscript I would like to add two considerations to that
chapter.
The first consideration has to do with the question of alternatives to
prison. In the concluding chapter, I argued against reliance on the
development of traditional alternatives like community service, various
decarceration projects, and so on. I argued that the 'alternatives' tend to
become not real alternatives to the use of prison, but rather add-ons to that
system, thus expanding rather than contracting the total formal control
system, and maintaining the prison system as such.
In the light of the recent enormous increase in prison populations
throughout the Western world, this view still seems to have great validity.
Experiments with 'alternatives' to prison, in so far as they exist at all, are
certainly not making any major contribution to a reversal of prison trends.
Yet, recent research has suggested that the development of alternatives
should perhaps not be ruled out quite as bluntly as I have done in my
concluding chapter. I am thinking of the major contribution to research in
this area by the criminologist Maeve McMahon, in her book The Persistent
Prison? Rethinking Decarceration and Penal Reform33 (foreshadowed in
McMahon 1988b; see p. 164 above). In her book, McMahon provides an
empirical re-analysis of important parts of the data (especially the
Canadian data) which Stanley Cohen and others built on in their critique
increased e.g. by incapacitation concerns, while the name and terminology of
'justice' and 'just deserts' is maintained. This way, 'just deserts' may become a
legitimizing mantle for incapacitation.
32 For a critique of the 'sentencing tables', stripped of social factors, which have
emanated from 'just deserts' theory and become popular in the United States,
see Christie Ope cit. Chapter 8 ('Modernity in Decisions'). He writes inter alia (p.
136): 'By virtue of its simplicity, it becomes a most useful theory for fast justice
and a depersonalization of the offender during the penal process'.
33 Toronto: University of Toronto Press 1992.
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of 'alternatives' (see the concluding Chapter 6 above). The re-analysis
convincingly shows that the use of various deinstitutionalization
alternatives have in fact had a certain limited impact on the use of prison,
in certain periods at least to some extent shrinking the prison system. This
is an important finding.
While McMahon's contribution should be taken into account in
criminal policy, and while it probably should lead to greater openness to
the 'alternatives' approach' in penal policy, that openness should still
remain critical, because the danger that 'alternatives' may be converted
into net-widening add-ons to the prison rather than real alternatives to it,
is still great. Many international examples clearly suggest that this is so.
Furthermore, even successful alternatives are limited in effect, making for
only rather minor contractions in the use of prison. The recent spectacular
growth of the prison population should once again be remembered. Some
alternatives, like the use of modem electronic equipment to control people
in the community, are also questionable on an ethical basis. Electronic
control as a part of criminal control may be expanded to other areas and
become a major and general type of surveillance. We can see a
development in this direction already. For these reasons, much stronger
remedies are certainly also needed, like those suggested in Chapter 6
above.

ALTERNATIVE PUBLIC SPACE
My second consideration concerns resistance. The expansion of the prison
systems throughout the Western world (and elsewhere as well) has
brought our societies to a new level of repressive social control. Neither
offender nor victim gains anything from it. It threatens the democratic
traditions of our societies. The situation requires resistance. A full analysis
of resistance strategies goes beyond the limits of this chapter (for a
discussion, see my Makt og motmakt (Power and Counterpower) 34); here only
something about one line of thinking.
My point of departure is the sphere of public debate and dialogue in
modern Western society. Today, that sphere is almost entirely dominated
by the mass media. I have touched on the mass media above, in my
discussion of three so-called 'public spheres' through which the negation
of the prison's fiasco takes place (pp. 143-4). But as the 1990s went by, the
importance of the mass media-with modem television as their spearhead
and model-became all the more obvious. It is not too far fetched to view
television, with its emphasis on sensationalism and scary stories about
34

Oslo: Pax Publishers 1982; also published in German with AG Spak Biicher in
Miinchen, 1986.
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crime, and with its increasingly sophisticated dramaturgical instruments
and strategies to produce such stories, as one important condition
fostering prison growth. The scary stories are partly presented as stories,
but partly, and most importantly, as if they were 'information' and
'news'. Television has become a gigantic entertainment industry, using
crime and prisons as key ingredients, which also permeates information
and news, making the concept of 'infotainment' relevant. Prison growth
occurs in countries without Western style mass media and television. The
mass media are, therefore, not a necessary condition for prison growth
under all circumstances. But under Western circumstances they may even
be a necessary condition, continually reiterating, explicitly or implicitly,
the 'good side' and the 'bad side' in the 'battle' over crime, the 'need' for
(more) prisons and police, and prisons and police as the only saving grace
of our society. Politicians and other decision-makers cynically relate to the
imagery created by the mass media, and play their cards accordingly.
What I have said so far, is not new or origina1. 35 The important point is
that resistance against the power of the mass media is, within the Western
context, a crucial point. How is this to be done? The key word is, in
Norwegian,
'alternativ
offentlighet',
in
German
'Alternative
Offentlichkeit', in English the much more cumbersome phrase 'alternative
public space'. The point is to contribute to the creation of an alternative
public space, outside the orbit of the mass media and especially television,
where argumentation, well founded criticism and principled thinking
represent the dominant values. I envisage the development of an
alternative critical public space, whether targeted against the prison
situation or other issues, as containing three ingredients.
Firstly, liberation from what I would call the absorbent power of the
mass media. I have touched on it elsewhere: 36 The definition of the
situation implying that one's existence is dependent on media interest,
media coverage, especially television coverage. Without media coverage,
with silence in the media, I presumably do not exist, my organization does
not exist, the meeting has not taken place. Relying on that definition of the
situation, the actor is inescapably absorbed into the media entertainment
industry as the only alternative to non-existence, whereupon the content
of the actor's message dwindles at the expense of his or her entertainment
value. In Western society, it is probably impossible to refrain completely
from media participation. At certain crossroads you are faced with a
conflict: If you do not say something on television, others of the opposite
opinion will fill the empty space. But it is certainly possible to be very
It has been pointed out by media researchers and criminologists before, see
e.g. my Makt og medier (Power and the Media), Oslo: Pax Publishers 1993.
36 See my 'Driving Forces Behind Prison Growth: The Mass Media', Nordisk
Tidsskrift for Kriminalvidenskab Vol. 83, 1996, pp.133-43.
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selective, and to say 'no!' to the many talk shows and entertainment-like
'debates' which flood our various television channels. Most importantly, it
is certainly possible not to let the definition of one's success and very
existence be dependent on media coverage.
The second ingredient is a restoration of the self esteem and feeling of
worth on the part of the grass roots movements. It is not true that the grass
roots movements, emphasizing network organization and solidarity at the
bottom, have died out. What has happened is that with the development
of the mass media, with television as their spearhead, these movements
have lost faith in themselves. An important example from recent
Norwegian history of the actual vitality of grass roots movements: In 1993,
thousands of ordinary Norwegians participated in a widespread
movement to give refugees from Kosovo-Albania long-term refuge in
Norwegian churches throughout the country. The movement ended in a
partial victory, in that all of the cases concerning Kosovo-Albanian
refugees were reviewed again by the Ministry of Justice. The example
suggests that grass roots solidarity even with 'distant' groups like refugees
did not die out with the Vietnam war.
The third ingredient is a restoration of the feeling of responsibility on
the part of intellectuals. I am thinking of a broad range of artists, writers,
scientists-and certainly social scientists. That responsibility should partly
be directed towards a refusal to become a part of the mass media show
business. Partly it should be directed towards re-vitalization of artistic
work, writing and research taking the interests of common people as point
of departure. This point is not new, but goes, of course, many decades
back in Western intellectual history. The area is full of conflicts and
problems, but they are not unsolvable.
In the area of penal policy, we have tried to do some of this in
Norway, in the organization KROM, The Norwegian Association for Penal
Reform. KROM is a strange hybrid of an organization, with intellectuals
and many prisoners, with a common cause. By organizing large
conferences on penal policy every year (to create a tradition, organizing
them in the same place, in a mountain resort outside Oslo), with wide
participation from the whole range of professions and agencies relevant to
penal policy as well as many prisoners, and also by organizing regular
seminars and other activities, we try to create a network of opinion and
information crossing the formal and informal borders between segments of
the relevant administrative and political systems. The point is precisely
that of trying to create an alternative public space with a culture where
argumentation, well founded criticism and principled thinking are
dominant values, a public space which in the end may at least to some
extent compete with the superficial public space of the mass media.
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Recently, we have also done something else. On two occasions in 1999,
we summoned about ten other organizations in the area of civil liberties,
human rights and so on, to organize jointly large public meetings on
prison and criminal policy issues. One of the meetings was organized on
the background of a widespread moral panic over crimes of violence
committed by young people, particularly immigrants. The panic was
created by the media, especially television, with politicians following suit.
Hundreds of people participated at the meeting, with several Supreme
Courts judges and senior prison administrators up front, and the meeting
clearly met a need for support in favour of alternative views among the
audience. Afterwards, several participants told me that they had been
critical of the media coverage before the meeting, but that they had felt
alone with their criticism, whereas the large meeting had created a sense
of belongingness and solidarity. They had discovered that others were of
the same critical opinion, and that they were not alone. This is precisely
what the creation of an alternative public space is about. The meeting was
not covered by the mass media, but that did not curb people's enthusiasm:
People had discovered that it was possible to raise an alternative opinion,
a possibility which seemed very distant before the meeting. The second
meeting, held right before municipal elections and focused on the (ab)use
of crime and penal policy in election campaigns, was just as large, and
seemed to have much of the same effect.
Eventually-and this is admittedly in the future-the point would be
for criminologists, sociologists of law and other social scientists, but also
for a wide cross section of professions such as lawyers, teachers, authors,
songwriters, actors, musicians and so on, to develop jointly a public space
of critique and discussion of the deeply disturbing issues involved in
prison growth. The issues could well be widened to other aspects of social
control, such as the rapidly developing computerized national and
international surveillance systems, which threaten not only a segment of
the population, but more or less all of us. Such a public space was there in
the 1970s. To be sure, it was partly fostered by other political
developments of the time. But it was also partly independently created,
and it had a feed back effect inter alia on the other political developments
which constituted its context. It could be done again. This would
necessarily imply some limited participation in the public sphere of
television, but mostly it would imply independent public work and
publicity through the various channels of communication and networks in
which such a broad spectre of professionals are involved. The joint
character of the effort would probably come gradually, as the movement
developed. The mass media, including television, might even to some
extent follow suit, cynically geared as they are towards 'where the action
is'. But because of its basic role in the entertainment industry, television is
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a distrustful ally, and great care should be taken to prevent the prison
issue, and related matters such as the development of a surveillant state,
from becoming an entertainment object, where entertainment is 'figure'
rather than 'ground', to use two phrases from gestalt psychology.
Entertainment may be a method to further information and engagement
(Dario Fo comes to mind), and I am not saying that information
necessarily should be phrased in dry and boring terms. But when
entertainment in itself becomes the goal, as it does in the entertainment
industry, there is danger ahead.
We should also note that an alternative public space of the kind I am
suggesting has one important advantage over television as well as other
mass media: It would be based on the actual and organized relationships
between people. The public space of the mass media, especially television,
is in that sense weak: It is a public space which is unorganized,
segmented, splintered into millions of unconnected individuals-this is its
truly mass character-and equally segmented into thousands of
individual media stars on the media sky. This is the Achilles' heel of the
public space of the media, where an alternative public space would have
an upper hand. A model-unattainable in practice but at least challenging
as an ideal-would be the political and critical kind of bourgeouise public
space which developed in the 'salons' and coffee houses of France and
England through the 1700s. As Jiirgen Habermas has shown, this was an
alternative public space which finally competed successfully with-and
neutralized-the once so splendid public space of the Court and the old
regime, thus preparing the grounds for the great French Revolution of
1789.37

EPILOGUE
Let me, by way of conclusion, expand on the control aspect from a
somewhat different vantage point. Western societies have recently
undergone substantial change which is relevant to prisons and to the
creation of an alternative public space. During the first half of the 2000s,
up to and including 2005, matters have become greatly complicated by
the development of international terrorism.

Habermas: Strukturwandel der Offentlichkeit: Untersuchungen zu einer Kategorie der
biirgerlichen Gesellschaft. Neuwied: Luchterhand 1962.

37 Jiirgen
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To be sure, we had international terrorism before. As alluded to
already, we have also had rapidly developing computerised national and
international surveillance systems earlier. We had the Schengen
Information System, with a database in Strasbourg as well as identical
national bases, and with close on 878,000 individuals (excluding aliases)
stored in the base by 2003,38 having the mission to control the common
external ED border. We had Europol, comprising three data systems
(TEeS) with a mission to confront organized crime and terrorism, among
them a system of work files where very personal information, including
sexual behaviour as well as political and religious beliefs, could be
stored. We had Eurodac, which stores the fingerprints of all asylum
seekers and illegal immigrants over 14 years of age for a period of ten
years (only those who have become citizens of a state are deleted; details
of those who are refugees under the UN convention of refugees are
retained for five years and for statistical purposes only). By the end of
2003 Eurodac contained almost 300,000 registered individuals, increasing
by around 1,000 individuals per day.39 We had the Echelon system, an
international spy system including some of the EU states as well as the
US and New Zealand, capable of taking down from satellites large
amounts of information, including information about individuals and
industries. And so on.
This is just the barest outline,40 to show that we had advanced
surveillance systems in earlier times. But with 11 September 2001 the
scare of terrorism, and the consequent development of national and
international surveillance, have been pushed forward. Also, things have
changed gear': the concept of terrorism has become increasingly broad
and vague, and the speed with which concepts have been broadened and
international surveillance systems have developed has been greatly
I

Ben Hayes, 'From the Schengen Information System to SIS 11 and the Visa Information
(VIV): the Proposals Explained', Statewatch Report, February 2004, p.6. Hays reports, on the
basis of an EU source, that in March 2003 there were approximately 125,000 [sic] terminals
with access to the SIS.
39 Ola Tellesb0, Terror til besvcer (Burdensome Terror), MA dissertation, University of Oslo
p.34.
40 For a detailed review and analysis of the systems involved, see Thomas Mathiesen, 'The
Rise of the Surveillant State in Times of Globalisation', in Colin Sumner (ed.), The Blackwell
Companion to Criminology, Blackwell Publishers 2004, pp.437-451; Thomas Mathiesen, 'On
the Globalisation of Control: Towards an Integrated Surveillance System in Europe', in
Penny Green and Andrew Rutherford (eds.), Criminal Policy in Transition, Hart Publishing
2000, pp.167-192. See also the website of the London-located civi1liberties organization
Statewatch (http://statewatch.org) which is continuously updated on the issue.

38

Postscript 199

enhanced. Before relating this to the notion of alternative public space,
let me just give two examples:
•

After 11 September 2001 it took the EU Commission about a week
to issue a comprehensive proposal for a framework decision on
combatting terrorism (and also a framework decision on the
European arrest warrant was issued). The framework decision was
provisionally and hurriedly supported in principle by the Justice
and Home Affairs Council at its meeting on 20 September 2001. In
other words, this took nine days. The final decision was made a
little later in the year. The definition of terrrorism included in the
document was very vague indeed, listing a long string of vaguely
defined acts which, if tied to a broadly defined 'terroristic
purpose', could qualify as 'terrorism'. The definition opened the
door for widespread surveillance of activities far from terrorism in
any qualified sense, such as various types of participation in
political demonstrations, acts of violence-unwanted but certainly
not terroristic in any precise sense-on such occasions, and the
like. A few restrictions and conditions included in the preamble
and elsewhere in the text could hardly prevent this. 41
• Immediately following the 'successful' terrorist onslaught on
London on 7 July 2005 (coinciding with the G8 meeting in Scotland
that year), British Prime Minister Tony Blair made a significant
speech in which he called for long-term retention of
communication traffic data (who calls whom, when and where)
covering telephones, e-mails, faxes and mobile phones throughout
Great Britain. All British citizens were to be included. He went on
to present this proposal to the EU (Britain had the presidency at
the time), where it received favourable support. Several attempts
in this direction had earlier been on the agenda in the EU, but there
had been disagreements. Way back in 1993 an EU-FBI meeting was
held in Quantico, Virginia, where the FBI has its academy. The
topic was retention and listening in on communication traffic data.
The ideas from the EU-FBI meeting in Quantico were followed up
during the 1990s and early 2000s, among others places at the so41

For an account and analysis of the widening of the concept of terrorism in the European
Union after 11 September 2001, see e.g. Thomas Mathiesen, 'Expanding the Concept of
Terrorism?', in Phil Scraton (ed.), Beyond September 11. An AnthologtJ ofDissent, Pluto Press
2002, pp.84-93.
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called ILETS seminars and in the secret ED Enfopol papers, which
were leaked in the late 1990s by the internet journal Telepolis. Due
to considerations of civil liberties there were official qualms about
the broad-scale retention of communication traffic data, and the
ED had earlier had it on its agenda without being able to agree.
The London onslaught provided the opportunity. In the panic of
the onslaught the idea got widespread support. At the time of
writing, we do not know whether and to what extent the proposal
will be carried out, but the likelihood is great that something in
this direction will follow, for all of Europe and the ED Commission
has already presented its own proposal. Critics have pointed out
that the masses of data thus stored will not help, or will only help
marginally, in catching terrorists. But they will certainly in a
massive way threaten civil liberties.
To repeat, these are only two examples out of many where broad
range surveillance methods pertaining to whole population groups have
been the order of the day. The 'war against terrorism' has concerned
political refugees, asylum seekers, demonstrators at important political
events, and so on, and has solidified the police function as the link. We
may envisage, in the future, a vast and integrated control system with
dangerous functions for civil liberties and the rule. of law. A
development such as this is of course backed by strong political forces,
and by the media (especially television) as agenda setting institutions.
But contrasting this bleak story, there is also resistance. As the
Swedish researcher, Stellan Vinthagen, has forcefully pointed out, in
terms of sheer numbers there are probably more people engaged in
critical protest against major tendencies of economic and political
development today (globalisation, peace, civil rights) than there were in
the 1970s.42 In terms of criticism and protest, the late 1960s and the 1970s
are viewed today as a glorious past, with critical political activity on a
level we never can reach a further time. The feeling is that such a time
will never come again. That is not true at all, says Stellan Vinthagen.
Look at the anti-globalization movements. Look at the peace movements.
They recruit tens and hundreds of thousands of participants, all over the
world. Just think of the worldwide protest in the spring of 2003, just
42

See Stellan Vinthagen, 'MotstAndet mot den nya varldsordningen' (The Resistance against
the New World Order), in Janne Flyhed and Magnus Homqvist (eds.), Laglost land.
Terroristjakt och riittssiikerhet I Sverige (Country Without Law. The War on Terrorism and
Legal Security in Sweden), Ordfront 2003.
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before the United States, Britain and other states illegally-that is,
without a UN sanction-invaded Iraq. And that is only one example.
There is potential, there is hope, argues Vinthagen.
I think he is right. To be sure, the opposing and repressive forces are
formidable. They are economically based (especially market forces), they
are politically based, they are media-based, militarily based and police
based. The forces in question have got the diffuse and wide concept of
terrorism, mentioned above, as an additional weapon and for
legitimation of repression of activities. But the potential for criticism,
critique and resistance is there. The point is to elicit the potential.
Into this enters the notion of alternative public space discussed
above. The important point is to create viable networks between the
various centres of opposition, which can compete successfully with the
media dominated, sensational news-news of violence at demonstrations
which are predominately peaceful, news of exaggerated protests which
in fact are largely rational and to the point, news of terrorists among
asylum seekers who are very largely ordinary people on the run.
This final section of the book has gone beyond prisons. But the story
of prisons is intricately woven into the story of surveillance. The prison issue,
which to a large extent is seen as a separate kind of issue, must be viewed
as contextualized within a wider setting of social control. Thus,
opposition to the new surveillance systems which corrode our freedom
of speech and other civil rights, may also include prisons as part of the
total control system. Bringing prisons into this total kind of
understanding may bring new life to the critique of prisons and the
prison movements, and give a much broader basis to the alternative
public space we are discussing here.
As I have said earlier, the notion of alternative public space is one
line of thinking. There are obviously others. None of the roads is broad
and easy to walk. Let me conclude by saying that the expanding prison,
as part of the expanding and technically ingenious social control in
society, is threatening the democratic fabric of our society as we know it.
The threat is a permanent challenge to those of us concerned, politically
and/or scientifically, with the sociology of social control in the widest
sense of the word.
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